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JUDGMENT

The appeal with respect to an assessment made under the Excise Tax Act by
notice dated August 9, 2011 is dismissed.
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[1]  The appellant, Nijaf Enterprises Inc. (Nijaf), purchased nine residential
condominium units in a new housing complex on April 17, 2008. Goods and services
tax (GST) was payable with respect to the units and Nijaf was also eligible for a
partial rebate of the GST pursuant to subsection 256.2(3) of the Excise Tax Act.

[2] The questionin this appeal is whether the Minister of National Revenue
correctly assessed Nijaf to deny the rebate on the ground that the rebate application
was not submitted within the statutory deadline. The amount of the rebate at issue is
$44,728.43.

[3] The Crown submits that the rebate claim was properly disallowed because
Nijaf failed to file the prescribed forms (524 and 525) within the two year deadline
setoutin s. 256.2(7) of the Act.

[4]  Nijaf submits that it did file one of the prescribed forms within the time limit
and that estoppelshould apply because Nijaf followed the information provided to it
by the Canada Revenue Agency (CRA).

Assessment history
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[5]  Nijaf first claimed the rebate in anannual GST return for 2008 that was filed
on March 31, 2009. The rebate was claimed on line 111 in the return as “other
credits.” The return states that the rebate form is to be attached, which it was not.

[6] Accordingto the reply, on September 1, 2009 the Minister assessed Nijaf for
the reporting period ending December 31, 2008, so as to assess the net tax that was
reported (i.e., GST payable on the condominium units) and to disallow the rebate due
to the lack of an application form. This assessment is not at issue in this appeal and
there is no indication that Nijaf objected to it.

[7]  After this assessmentwas issued, Nijaf was contacted by the collections
department to pay the outstanding balance owing, which was approximately equal to
the disallowed rebate. Nijaf took the position that there should not be any amount
owing, and at some point it filed the prescribed forms (524 and 525). The date that
these forms were filed with the CRA is in dispute.

[8] Inresponseto the filing of the prescribed forms, the Minister issued an
assessment denying the rebate by notice dated August 9, 2011. It is this assessment
that is the subject of this appeal.

Background

[9] The statutory provision that provides for the rebate is s. 256.2(3) of the Act,
which applies to residential rental accommodation. Itis not necessary to reproduce
this provision in these reasons.

[10] The deadline to apply forthe rebate, as set out in subparagraph 256.2(7)(a)(iii)
of the Act, is two years following the month in which the GST first became payable.
The parties agree that the deadline in this case is April 30, 2010.

[11] Subsection 256.2(7) provides:

(7) Application for rebate and payment of tax - A rebate shall not be paid to a
person under this section unless

(@) the person files an application for the rebate within two years after

() in the case of a rebate under subsection (5), the end of the month in
which the person makes the exempt supply referred to in subparagraph

(5)(@)(i),
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(i) in the case of a rebate under subsection (6), the end of the month in
which the tax referred to in that subsection is deemed to have been
paid by the person, and

(iif) in any other case of a rebate in respect of a residential unit, the end
of the month in which tax first becomes payable by the person, or is
deemed to have been paid by the person, in respect of the unit or
interest in the unit or in respect of the residential complex or addition,
or interest therein, in which the unit is situated;

(b) if the rebate is in respect of a taxable supply received by the person from
another person, the person has paid all of the tax payable in respect of that
supply; and

(c) if the rebate is in respect of a taxable supply in respect of which the
person is deemed to have collected tax in a reporting period of the person,
the person has reported the tax in the person’s return under Division V for
the reporting period and has remitted all net tax remittable, if any, as

reported in that return.
(Emphasis added)

[12] The manner in which a taxpayer applies for the rebate under s. 256.2(3) is set
out in subsection 262(1) ofthe Act. It provides:

262. (1) Form and filing of [rebate] application - An application for a rebate
under this Division (other than section 253) shall be made in prescribed form
containing prescribed information and shall be filed with the Minister in
prescribed manner.

[13] The parties agree that the forms that are prescribed in Nijaf’s circumstances
are forms 524 (application form) and 525 (form for supplementary information).

Positions of parties

[14] The positions of the parties can be briefly summarized.

[15] Mr. Douvelos, counselfor Nijaf, submits that one of the prescribed forms was
sent on April 19, 2010 which is within the two-year limitation period that expired on
April 30, 2010. He submits that Nijaf simply filed the forms that the CRA sent to it.

[16] The Crownsubmits that Nijaf did notfile either of the prescribed forms until
after the limitation period had expired. Mr. Kamath, counsel for the Crown,
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acknowledges that Nijaf did file something on April 19, 2010. He submits, however,
that this was not a prescribed formbuta copy of the 2008 tax return which makes
reference to the rebate. Mr. Kamath submits that the supplementary information form
(525) was filed on November 19, 2010 and that the application form (524) was filed
on March 3, 2011. Both these filings are beyond the two-year limitation period.

Discussion

[17] The central issue in this appeal is whether Nijaf filed either of the prescribed
forms by the deadline on April 30, 2010. My conclusion s that it did not.

[18] Nijaf’s positionis based largely on the testimony of Nizar Maniji, who is the
sole shareholder of Nijaf. He testified that he took care of GST matters for Nijaf,
including the rebate filings. In rather vague testimony, he stated that the CRA sent
him one of the prescribed forms which he sent back on April 19, 2010. He also stated
that he resubmitted the form at the CRA’s request.

[19] Nijaf submits that this testimony is supported by a cover letter dated April 19,
2010 which is signed by Mr. Manji and addressed to S. Hermuses of the CRA (Ex.
A-1, Tab 2, first page). The letter states that the rebate application forms are attached.

[20] 1 do not agree that the cover letter supports Mr. Manji’s testimony.

[21] The problem with Nijaf’s submission is that the address portion of the cover
letter contains two dates, November 19, 2010 as well as April 19, 2010. In light of
this, it is likely that this particular document was prepared on the later date,
November 19, 2010.

[22] Itis not clear why there are two dates in the address portion of the letter. It is
possible that the earlier date, April 19, 2010, was a clerical error that arose when the
address portion of the letter was copied and pasted froman earlier letter.

[23] Mr. Manji’s vague testimony as to the dates of the filing of the forms is not
sufficient to establish even a prima facie case.

[24] Other evidence introduced at the hearing strongly suggests that the prescribed
forms were sent to the CRA on November 19, 2010 and March 3, 2011, which are
both past the deadline of April 30, 2010.

[25] The Crown introduced into evidence excerpts of a diary prepared by Sharon
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Hermuses who at the time was a collections officer at the CRA and had carriage of
collecting the GST debt owed by Nijaf (Ex. R-3). The relevant diary entries that
support the Crown’s version of events are reproduced below.

19 Apr 2010 - Rec’d call from Nizar Manji re says cannot possibly owe that kind of
money. He will look for copy of his return for 2008 and fax to cco.

19 Apr 2010 - Rec’d working copy of returning [sic] showing 36% rebate on rental
property, line 111 for $44,728.43 which was not accepted in the processing of the
return as appears he did not send the rebate form with it. Per Business Windows, the
form he needs is GST 524. Directed him to the website to complete and fax the form
to cco.

28 April 2010 - Disc wi/director how to send in amd’d return with required
documentation as cco will be away for 6 wks.

23 Aug 2010 - GST 524 printed and faxed to director at his request.
07 Sep 2010 - Nizar Manji called, requires GST 525.

08 Sep 2010 — faxed GST 525 to Nizar Manji. Once completed debt should be
resolved.

01 Oct 2010 — Rec’d vm from Nizar Manji requesting info in how to fill out forms.
CB left business windows tel # with person answering and asked to adv Mr Manji
that they can answer his questions.

01 Nov 2010 — LMTC for Nizar Manji. flup on GST 525 which should eliminate
this debt.

[26] The Crownalso introduced the completed prescribed forms that were sent to
the CRA. The facsimile information at the top of the forms supports the Crown’s
position.

[27] The completed application form (form 524) was entered into evidence as
Exhibit R-2. The facsimile references at the top of the form suggest that a blank form
was sent by the CRA on April 23, 2010 and that Mr. Manji returned a completed
form on March 3, 2011.

[28] The supplementary information form (form 525) was entered into evidence as
Exhibit R-1. The facsimile references suggest that the CRA sent a blank form to

Mr. Manji on September 8, 2010 and that he returned the completed formon
November 19, 2010.
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[29] Lastly, Margaret Chen, the CRA auditor on this file, testified that Mr. Manji
told her that he did not know when the forms were filed.

[30] Based onthe evidence as a whole, | have concluded that neither prescribed
forms were filed by Nijaf until after the deadline on April 30, 2010. Mr. Manji’s
testimony is not supported by the other evidence, and it is lacking in sufficient detail
and cogencyto bereliable.

[31] Inreaching my conclusion, I have taken the diary notes of Ms. Hermuses into
account. Ms. Hermuses was not present to be cross-examined on this document.
Nijaf’s counseldid not raise a hearsay objection, butit is relevant to consider whether
this document should be admitted, and if so, how much weight should be given to it.

[32] Mr. Kamath informed the Court that he recently took carriage of this file on
behalf of the Crown and it was his understanding that Ms. Hermuses was no longer
with the CRA and that she was not able to testify because of iliness.

[33] The applicable principle regarding the admission of hearsay evidence in
informal procedure appeals was recently summarized in Madison v The Queen, 2012
FCAB80. The question is whether the document is “sufficiently reliable and probative
to justify its admission, taking into account the need for a fair and expeditious
hearing” (Madison, at para 14).

[34] In my view, the relevant parts ofthe diary notes appear ontheir face to be
reliable. The notes are detailed, and were not made in the context of an audit. In
addition, the diary notes are corroborated by the facsimile information on Exhibits R-
1 and R-2. The notes should be admitted and given significant weight.

[35] Based on the evidence as a whole, | find that neither of the relevant prescribed
forms was filed with the CRA by the deadline of April 30, 2010.

[36] Mr. Douvelos also submits that the principle of estoppel should apply because
Mr. Manji followed the representations of the CRA. The problem with this
submission is that the evidence as a whole does not support that Mr. Manji followed
the representations of the CRA.

[37] This is sufficient to dispose of the submissions made on behalf of Nijaf.

[38] At the hearing, | asked both counselto address whether the 2008 tax return
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that was filed on March 31, 2009 could be considered an application for the rebate
for purposes of subsection 256.2(3). Mr. Kamath submitted that the application had

to be on the prescribed forms as required by the legislation under subsection 262(1).
Mr. Douvelos did not disagree with this.

[39] Basedonareview of the relevant case law, | would conclude that for purposes
of an application of a rebate under s. 256.2(3), it is not sufficient to claim a rebate on
a line in the tax return. It is necessary that the Minister have sufficient information to
properly consider the rebate application, which information is provided in forms 524
and 525 (Systematix Technology Consultants Incv The Queen, 2007 FCA 226).

[40] Finally, I would comment that neither party mentioned the potential
application of subsection 296(2.1) of the Act. This provision requires the Minister to
apply certain rebates against net tax. | have concluded that it is not necessary for me
to consider this provision because the assessment of net tax made on September 1,
2009 is notthe subject of this appeal. (See Peach Hill Management Ltd v The Queen,
[1999] GSTC 11(TCC), aff’d [2000] GSTC 45 (FCA).)

[41] In the result, the appeal will be dismissed. Each party shall bear their own
COSts.

Signed at Toronto, Ontario this 29th day of July 2013.

“J. M. Woods”
Woods J.
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