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REASONS FOR ORDER AND ORDER
1. This is an application for judicial review pursuant to s. 41 of the Access to Information

Act, R.S.C. 1985, Chapter A-1, (the “Act”) with respect to records not released pursuant to a
request for access by the Applicant. The subject matter of the request concerns past, and

presently outstanding, criminal prosecutions against the Applicant’s company.

- § o

2. The Respondent to the current application submits that tﬁe records being withheld are

subject to exemptions under sections 16, 19, 20, 21.and 23 of the Act. The Respondent claims
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solicitor-client privilege and litigation privilege over many documents (s. 23), as well as
exemptions based on personal information (s. 19), law enforcement (s. 16), information provided
by third-parties (s. 20), and information in the form of “advice and recommendations” (s. 21).
The Respondent maintains that as a result of the applicable exemptions, the records were

properly withheld.

3. In the present case, the Applicant contests the exemptions claimed by the Respondent
respecting access to the 1500 records. The principle exemptions claimed are litigation privilege
and solicitor-client privilege. By way of a finding given during the course of the November 19,
2002 hearing, for the reasons provided at pages 37-38 of the Transcript thereof, I found that, if
litigation privilege can be claimed to exclude a record from release, if the litigation to which the
record relates in the present case has ended, the record should be released. The finding has
particular importance with respect to the records found in Exhibit 43, vols. 1-3, pages 108-114,
which by the Order made below, are not exempt from production as the summary conviction

proceedings to which they relate have ended.

4, At the hearing of the present application on February 26, 2003, decisions were made with
respect to the bulk of the records under review. However, decision was reserved on certain
records which were alleged to contain evidence of obstruction, perjury, extortion, conspiracy,

and trespass on the part of Government of Canada officials and/or counsel acting on their behalf.
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5. The argument made by the Applicant is that solicitor-client privilege will not protect
communications that are in themselves criminal or else made with a view of obtaining legal
advice to facilitate the commission of a crime (per Paciocco and Struesser, The Law of Evidence,

3" edition, at p.189).

6. While counsel for the Respondent agrees to the principle of law just cited, two objections
are raised with respect to applying it in the present case: a sound evidentiary foundation of
misconduct must be provided before the records concerned can be vetted, which has not been
done; and the records in question have already been vetted in a parallel civil proceeding and,

therefore, are effectively res judicata.

7. Because the present case concerns access to records pursuant to the provisions of the Act,
I find that an opinion expressed by other Courts in other proceedings does not act as a bar to
applying the mandatory provisions of the Act. As a result, I have vetted the records under review
to consider whether they disclose criminal misconduct based solely on the basis of the
Applicant’s suspicions. In an application such as this, where the Applicant is unrepresented and
has no way of knowing what the records contain, I find it is fair and reasonable to decide upon
the piercing of the solicitor-client privilege argument made by the Applicant by considering the
contents of the documents under review. The documents so considered are noted in the Order

below as “reserved”.
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8. 1 find that there is no evidence in any of the records under review in the present case of
obstruction, perjury, extortion, conspiracy, or trespass on the part of Government of Canada

officials and/or counsel acting on their behalf.

9. The Applicant has complained that certain of the records produced for which exemption
is claimed appear to attach other records which are not produced. The Applicant argues that by s.
46 of the Act 1 can compel the production of the records not produced. I agree with counsel for
the Respondent in finding that s. 46 only entitles me to require the production of the records for

which exclusion is claimed in the present case, and none other.

ORDER

With respect to the Applicant’s application under s. 41 of the Access to Information Act,
the attached Schedule with notations, together with the following statements, form the content of

my order which is as follows:

(1) On the Schedule, the notation “disclosed” in the left margin denotes documents for which
the claim of exemption from disclosure is denied because the Applicant is already in possession
of the document through other Access to Information Act requests. The documents so designated
are hereby ordered to be disclosed by the head of the institution in possession of the document

without handwritten notes thereon if so designated in the Schedule.
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2) On the Schedule, the notation “ordered” in the left margin denotes documents for which
the claim of exemption from disclosure is denied because, in my opinion, the head of the
institution in possession of the document is not authorized to refuse to disclose the document.
The documents so designated are hereby ordered to be disclosed by the head of the institution in
possession of the document, but without handwritten notes thereon if so designated in the

Schedule.

(3) On the Schedule, the notation “reserved” in the left margin denotes documents which
were the subject of further argument on the issue of piercing the solicitor-client privilege. In the

end result, with respect to these documents, the claim of exemption from disclosure is sustained.

(4) With respect to Documents 2216-2217, 2219, and 2222 in Exhibit 42, as the claim for
exemption from disclosure was sustained by Justice Gibson in T-1111-98, I consider them res

Judicata.

(5) With respect to the balance of the documents in the Schedule, the claim of exemption

from disclosure is sustained for the reason noted in the rationale column.

(6)  Document 2252-2253 in Exhibit 43 is erroneously included and no order is made as a

result. This document is marked “‘erroneous” in the Schedule.
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(7 The following orders were made with respect to documents where exemption from

disclosure is claimed but they do not appear in the Schedule:

(a) Exhibit 42:

354

355:

674:

736:

737:

752:

761:

762:

779:

780:

1005:

1059:

1070:

1467:

1471:

1497:

1503:

“ordered”; public record
“ordered”; public record
sustained; s. 19
sustained; s. 19
“ordered”; public record
sustained; s. 21(1)(a)(b)
sustained; s.19(1)
“ordered”; public record
sustained; s.19(1)
“ordered”; public record

“ordered”; public record

sustained

“disclosed”

“ordered”; public record

“ordered”; public record
“ordered”; public record

“ordered”; public record
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1505: “ordered”; public record
1515: “ordered”; public record
1518: “ordered”; public record
1520: “ordered”; public record
1521: “ordered”; public record
1525: “ordered”; public record
1526: “ordered”; public record
1529: “ordered”; public record
2259: sustained

b) Exhibit 43:
903: “disclosed”
904: “disclosed”
905: “disclosed”
906: “disclosed”
907: “disclosed”
2209 “disclosed”
2210: “disclosed”
2258: sustained
2260: sustained
2261: sustained

2262: sustained
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2263: sustained

2264: sustained

2265: sustained

2266: sustained

(c) Exhibit 44:

155: sustained; s.19(1)

156: sustained; s.19(1)

157: “ordered”; public record
158: sustained; s.19(1)

172: “ordered”; public record
173: sustained; s.19(1)

178: “ordered”; public record
181: “ordered”; public record
182: sustained; s.19(1)

183: sustained; s.19(1)

184: sustained; s.19(1)

192: “ordered”; public record
196: “ordered”; public record
199: “ordered”; public record
201: “ordered”; public record

203: sustained; s.19(1)
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204: sustained; s.19(1)
311: sustained; s.23

(d) Exhibit 45:
91: sustained; s.21(1)(b)
92: sustained; s.21(1)(b)
93: sustained; s.21(1)(b)
103: sustained; s.21(1)(b)
104: sustained; s.21(1)(b)
105: sustained; s.21(1)(b)
111: sustained; s.21(1)(b)

112: sustained; s.21(1)(b)

13

Douglas Campbel]”
Judge
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FEDERAL COURT OF CANADA
TRIAL DIVISION
NAMES OF SOLICITORS AND SOLICITORS OF RECORD

DOCKET: T-2073-00

STYLE OF CAUSE: Sheldon Blank v. The Minister of Justice
PLACE OF HEARING: Winnipeg, Manitoba

DATE OF HEARING: April 15, 2003

REASONS FOR ORDER AND ORDER OF
MR. JUSTICE CAMPBELL

DATED APRIL 17, 2003

APPEARANCES

Sheldon Blank on his own behalf
Christopher Rupar for the Respondent
East Memorial Building

Department of Justice

Civil Litigation Section
2287 - 284 Wellington Street
Ottawa, ON K1A OH8

SOLICITORS OF RECORD

Sheldon Blank on his own behalf

Morris Rosenberg :
Deputy Attorney General of Canada - for the Respondent



