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REASONS FOR ORDER AND ORDER

[1] Mr. Jaspal Singh Pannu (the “Applicant”) commenced this application for judicial review on
February 5, 2003. He seeksjudicial review of the decision of K.C. Binks, amember of the Pension
Appeals Board (the “Board”), designated under section 83(2.1) of the Canada Pension Plan, R.S.C.
1985, c. C-8 (the “ Canada Pension Plan” or the “Plan”). In that decision, dated April 10, 2003,
Member Binks dismissed the Applicant’ s application for leave to appea from the decision of the

Review Tribunal, which decision is dated February 5, 2003.
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[2] The decision of Member Binks was brief and provides as follows:

The Appellant seeks leave to appeal the decision of the Review
Tribunal dated February 5, 2003.

The evidence shows that the Appellant’ s contributory period was
from May 1983 to December 2000. In this period the records show
that he contributed in only one of those yearsi.e. 1997. But under
Section 44(1)(b) his contributions would have to be for not less than
the minimum qualifying period which in his case the minimum
qualifying period required contributions in aminimum of four years
of the six years prior to December 2000.

In the circumstances his application for leave is dismissed.

[3] This application for judicia review was originally scheduled for hearing in Vancouver on
October 14, 2003. The Applicant appeared on his own behalf. Human Resources Devel opment
Canada (the “ Respondent”) appeared by counsal. Concerns were expressed by counsel for the
Respondent and by the Court as to the Applicant’s mental capacity and ability to represent himself
in light of evidence in the Tribuna Record that the Applicant suffers from amental illiness, that is

paranoid schizophrenia.

[4] By Order dated October 14, 2003, the matter was adjourned in order to alow for the

appointment of counsel to represent the Applicant.

[5] Effortsto obtain the appointment of counsel on a pro bono basis were unsuccessful. By
Direction issued on February 21, 2006, the Applicant was directed to advise the Court on or before

March 24, 2006, if he had appointed alawyer to act on his behalf. By letter dated February 23,
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2006, the Applicant advised that he was unable to represent himself. He did not say if he had

appointed alawyer to act for him.

[6] By further Direction issued on April 5, 2006, the Applicant was directed to advise the Court
on or before April 11, 2006 if he could be represented by an adult person who is not alawyer for the
purpose of hearing this application for judicial review. The Applicant replied by letter received at
the Registry of the Court at VVancouver on April 6, 2006 and advised that there was no one available

to assist him.

[7] An Order issued on July 25, 2007 in the following terms:

The Applicant shal within three (3) months after receipt of this
Order fileaMedical Certificate saying that he is able to represent
himself upon the hearing of his Application for Judicial Review or if
he is unable to represent himself, he shall file an Appointment of a
Solicitor.

The hearing of this Application will take place at Vancouver, British
Columbia on Monday, November 26, 2007 at 9:30 am.
[8] By letter received at the Registry of the Court in Vancouver on August 3, 2007, the

Applicant advised asfollows:

1. Visited Dr. Narang' s office— Aug. 01 & 02, 2007 —was refused
with the documents to accept and for any appointment to justify for
the hearing on Monday, November 26, 2007 at 9:30 a.m.
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[9] The matter came on for hearing a Vancouver on Monday, November 26, 2007. The
Applicant did not appear. The Respondent was represented by counsel and in addition to the written
material filed, made a brief submission to the effect that the application should be dismissed on the
grounds that the Applicant had failed to demonstrate an entitlement to a disability pension because
he had not made sufficient contributions to the Canada Pension Plan. In the absence of quaifying

contributions, the Applicant issimply indligible for the award of adisability pension.

[10] Thisapplication for judicia review arises from the Applicant’s application for adisability
pension pursuant to the Canada Pension Plan. The Applicant initially applied for adisability pension
on February 23, 2002. The application was refused by the Respondent on or about March 18, 2002,
on the grounds that the Applicant did not meet the contributory requirements of the Plan.
Specificaly, the application was refused because upon the basis of the evidence that was submitted,

the Applicant had only contributed to the Plan for 1 year.

[11] TheApplicant, by letter received by the Respondent on March 25, 2002, sought
reconsideration of the negative decision. In aletter dated April 18, 2002, the Respondent advised
that, having considered the submissions of the Applicant, it was maintaining the original refusal

because the Applicant had not made the “required amount of contributions’.

[12] The Applicant appealed the decision of April 18, 2002 before the Review Tribunal, pursuant
to section 82 of the Canada Pension Plan. A hearing was held at Surrey, British Columbia on

December 19, 2002. The Review Tribunal dismissed the Applicant’s appeal by awritten decision
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dated February 5, 2003, on the grounds that he had not made sufficient contributions to “ satisfy the

contribution requirement for a disability benefit under the CPP.”

[13] By letter dated February 8, 2003, the Applicant sought leave to appeal the decision of the

Review Tribunad to the Board pursuant to subsection 83(1) of the Canada Pension Plan.

[14] Thetest for obtaining leave to appea from adecision of a Review Tribunal is whether an
applicant can show that an arguabl e case exists upon which the proposed appeal may succeed.
According to the decision of this Court in Callihoo v. Canada (Attorney General) (2000), 190
F.T.R. 114 (T.D.), an arguable case arises if new evidence has been presented with the application
for leave or the application for leave raises an issue of law or of relevant significant facts that were

not appropriately considered by the Review Tribunal.

[15] The Respondent, inits written submissions, canvassed the available standards of review,
according to the decision of the Supreme Court of Canadain Baker v. Canada (Minister of

Citizenship and Immigration, [1999] 2 S.C.R. 817 at para. 55 as follows:

The "pragmatic and functional” approach recognizes that standards
of review for errors of law are appropriately seen as a spectrum, with
certain decisions being entitled to more deference, and others entitled
to less: Pezim, supra, at pp. 589-90; Southam, supra, at para. 30;
Pushpanathan, supra, at para. 27. Three standards of review have
been defined: patent unreasonabl eness, reasonableness simpliciter,
and correctness. Southam, at paras. 54-56. In my opinion the
standard of review of the substantive aspects of discretionary
decisionsis best approached within this framework, especialy given
the difficulty in making rigid classifications between discretionary
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and non-discretionary decisions. The pragmatic and functional
approach takes into account considerations such as the expertise of
the tribunal, the nature of the decision being made, and the language
of the provision and the surrounding legidation. It includes factors
such aswhether adecision is "polycentric" and the intention reveaed
by the statutory language. The amount of choice |eft by Parliament to
the administrative decision-maker and the nature of the decision
being made are also important considerations in the analysis. The
spectrum of standards of review can incorporate the principle that, in
certain cases, the legidature has demondtrated itsintention to leave
greater choices to decision-makers than in others, but that a court
must intervene where such adecision is outside the scope of the
power accorded by Parliament. Finally, | would note that this Court
has already applied this framework to statutory provisions that confer
significant choices on administrative bodies, for example, in
reviewing the exercise of the remedia powers conferred by the
statute at issue in Southam, supra.

[16] The Respondent submitsthat the Applicant israising a question of law when he seeks

review of the Board' s decision to refuse his leave to appeal.

[17] | takeadifferent view. In his Notice of Appea presented to the Board, the Applicant says
that the Review Tribunal failed to consider the evidence that he had submitted. The Notice of

Appeal reads asfollows:

| received the registered |etter on Feb 07,2003 as notice of
decision of review tribunal. Here is the objection by my
representative as Mohan Singh Pannu (same address) Telephone &
fax — (604) 591-6525

OBJECTION

1) To provethetruth as paranoid schizophrenia severe asto refer
the evidence concerning page 10 of hearing casefile as attached here
with along with the document of page 10 of hearing casefile ...
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[18] Theissue beforethe Board was whether the Applicant had raised an arguable casein his
application for leave to appeal. Thisinvolved consderation of the evidence that had been presented
to the Review Tribunal and any new evidence that had been submitted with the application for
leave, aswell asthe relevant provisions of the Canada Pension Plan. In my opinion, his application
for leave to apped raises aquestion of mixed fact and law. Generally, a question of mixed fact and

law will be reviewed on the standard of reasonableness.

[19] The scheme of the Canada Pension Plan was described by the Supreme Court of Canadain
Granovsky v. Canada (Minister of Employment and Immigration), [2000] 1 S.C.R. 703 at para. 9 as

follows:

The CPP was designed to provide socia insurance for Canadians
who experience aloss of earnings owing to retirement, disability, or
the death of awage-earning spouse or parent. It isnot asocia
welfare scheme. It is a contributory plan in which Parliament has
defined both the benefits and the terms of entitlement, including the
level and duration of an applicant's financial contribution.

[20] A critical factor for the award of benefits under the Canada Pension Plan iswhether an
applicant has made valid contributions for the required period of time. According to the decision of
the Review Tribunal, the Applicant was required to have made contributionsin four of the last six
years preceding his application for a disability pension. He had not done so; he had contributed to

the Canada Pension Plan for only one year.
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[21] TheBoard, in reviewing the Applicant’s application for leave to appeal, referred to the
evidence that was before the Review Tribunal concerning the Applicant’ s contributions to the Plan.
No new evidence was submitted by the Applicant, with his application for leave, to show that he

had contributed for more than one year.

[22] Inadl the circumstances and having regard to the test for obtaining leave to appea from the
decision of the Review Tribunal, | am satisfied that the Board reasonably determined that the
Applicant had not raised an “arguable case’. He was unable to show that he had met the statutory

requirements for the award of disability benefits.

[23] Intheresult, thisapplication for judicia review isdismissed. In the exercise of my

discretion, pursuant to the Federal Courts Rules, SOR/98-106, | make no order asto costs.
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ORDER

This application for judicia review is dismissed; in the exercise of my discretion, there will

be no order asto costs.

“E. Heneghan”
Judge
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