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REASONS FOR JUDGMENT AND JUDGMENT

[1] Mr. Kenneth Bartkus worked at Canada Post Corporation for over 23 years. In 2004,
Canada Post let him go. Mr. Bartkus alleges that Canada Post’ s decision was sparked by his request
to be placed on sick leave. Canada Post maintains that the dismissal resulted from Mr. Bartkus's

refusal to comply with a requirement to respond to aletter of offer within a particular deadline.

[2] Mr. Bartkus complained to the Canadian Human Rights Commission alleging
discrimination on grounds of disability. In 2007, after an investigation, the Commission concluded

that an inquiry into the complaint was not warranted and dismissed it.
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[3] Mr. Bartkus argues that the Commission erred in failing to refer the complaint for ahearing
before atribunal. Essentialy, he submits that the evidence clearly showed that he was dismissed just
after Canada Post learned that he was dealing with health issuesthat prevented him from returning
to work. In addition, Mr. Bartkus claims that the investigation into his complaint lacked
thoroughness and impartidlity. Finaly, Mr. Bartkus alleges that the Commission treated him

unfairly by failing to consider hisfull submissions and supporting evidence.

[4] Mr. Bartkus asks me to order the Commission to reconsider his complaint. However, | can
find no basis for overturning the Commission’ s decision and must, therefore, dismissthis

application for judicia review.

[5] There are two main questions before me: (1) Did the Commission treat Mr. Bartkus unfairly

by relying on an inadequate investigation or by failing to consider Mr. Bartkus's evidence and

submissions? (2) Was the Commission’ s decision unreasonabl e?

Factual Background

[6] Mr. Bartkus began working at Canada Post in 1981. In 1986, his position as Customer
Service Analyst was downgraded and, in 1989, his position became surplus. He took various

positions on atemporary basis while waiting for a permanent position to open up.
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[7] From the fall of 2000 to the spring of 2004, Mr. Bartkus worked on the Business
Transformation Project, a specia project that required him to work long hours and endure
significant stress. In 2003, Canada Post retroactively elevated Mr. Bartkus's classification from
“A3” to“A4”, dthough he remained on surplus status. When this project was finished, he took a 63-

day leave of absence based on the overtime he had accumulated to that point.

[8] On May 12, 2004, just before he took his leave, Canada Post offered Mr. Bartkus a
permanent position as Clerk Trace Mail at the A4 level commencing in August 2004. Under the

collective agreement, Canada Post was obliged to keep the position open for 24 hours.

[9] On May 19, 2004, Mr. Bartkus acknowledged the offer, but was concerned that his
acceptance would jeopardize an outstanding grievance relating to his classification. He was given
until May 28, 2004 to decide whether to accept the offer. Mr. Bartkus resented being rushed, but
indicated that he would be prepared to sign the offer “under protest”. However, he did not do so. In
aletter dated June 9, 2004, Canada Post gave Mr. Bartkus a further deadline of June 14, 2004. He
was aso informed that he could accept the position and continue to prosecute his outstanding

grievance. However, if he failed to accept, he would be laid off.

[10]  OnJune 10, 2004, Mr. Bartkus informed Canada Post by letter that he would “ not be
accepting any permanent positions until | have appropriately addressed certain unethical conduct
concerning the evaluation of my PM1 position”. He went on to say that he was “on ‘ Overtime

Compensation Leave' but [had] encountered some unwel come health issues that have rendered me



unfit for duty.” He asked to be put on sick leave and to have his overtime leave credited for the
duration of hisillness. Thiswasthefirst time that Mr. Bartkus had mentioned any health issuesin

his correspondence with Canada Post.

[11] CanadaPost saysthat it received Mr. Bartkus s letter on June 16, 2004, two days &fter the
extended deadline. Given his statement that he would not accept the offered position, Canada Post
informed Mr. Barkus by way of aletter dated June 17, 2004 that his employment would be

terminated as of the date he received the letter (June 21, 2004).

Il. The Commission’s Decision

[12] On November 22, 2005, Mr. Bartkus complained to the Canadian Human Rights
Commission alleging discrimination on the basis of disability. Included in the complaint were
allegations of discrimination dating back to 1993. Mr. Bartkus had experienced a dependency on

alcohol during the early 1990s and some documentation related to that issue remained in hisfile.

[13]  In 2006, the Commission narrowed Mr. Bartkus s complaint to the events that had
transpired in the spring of 2004. It undertook to consider whether Canada Post had discriminated
against Mr. Bartkus by terminating his employment “ due to a disability of which the respondent was

aware’.
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[14] The portion of Mr. Bartkus' s complaint relating to his termination in 2004 statesthat he
believed that Canada Post’ s offer was a“permanent demotion” resulting from his disability, being
alcohol dependency. He aleged that Canada Post had reached back into his past difficulties with

alcohol to achieve along-standing desire to demote him.

[15] The Commission assigned an investigator who prepared areport dated September 11, 2007.

The investigator framed the issue asfollows:

“Atissuein this complaint is whether the complainant’ s failure to comply with the
respondent’ s administrative requirements (i.e. to return asigned letter of offer) and his
subsequent termination of employment on 17 June 2004 was based on a disability
(acoholism).”

[16] He concluded that:

. Mr. Bartkus was given atotal of 32 daysto consider the offer of a permanent
position, “far beyond the 24-hour period stipulated in the Collective Agreement”;

. Canada Post had informed Mr. Bartkus of the consequences of failing to accept the
offer;

. Canada Post was unaware of any disability prior to Mr. Bartkus' s June 10, 2004
letter, which it received on June 16, 2004,

. There was no link between Mr. Bartkus' s disability and the termination of his

employment; and



Page: 6

. Canada Post terminated Mr. Bartkus' s employment for hisfailure to accept the offer
made to him within the deadlines imposed and this had nothing to do with Mr.

Bartkus's prior dependency on alcohaol.

[17]  Mr. Bartkus responded to the investigator’ s report. He questioned whether the investigator
had fully examined the issue whether Canada Post knew that Mr. Bartkus was a recovering
alcoholic at the time of hisdismissal. He also criticized the investigator’ s failure to consider whether
Canada Post was aware of any other disability he was experiencing at the time. While the
investigator had noted that Mr. Bartkus was tired and stressed after he finished the Business
Transformation Project, he did not fully explore this as a possible “ disability” of which Canada Post
had been made aware by way of Mr. Bartkus's reference to “unwel come hedlth issues’ in his June
10, 2004 letter. Finally, Mr. Bartkus questioned the investigator’ s conclusion that the evidence was
insufficient to trigger a duty to accommodate him in the workplace. This duty, he alleged, arose
from Canada Post’ s knowledge of the stress he had been dealing with and his express disclosure of

“unwelcome health issues’.

[18] Inthisresponse, Mr. Bartkus asserted that he was “ completely unable to follow Canada

Post’ s adminigtrative requirements’ due to his disability.

[19] The Commission reviewed the investigator’s report and the parties' responsestoit. It
concluded that the information available to Canada Post at the time did not trigger aduty to

accommodate Mr. Bartkus' s disability. Further, the evidence did not support Mr. Bartkus's
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suggestion that he had been terminated because of hisdisability (i.e., alcohol dependency).

Accordingly, the Commission decided that an inquiry into the complaint was not warranted.

[1. The Standards of Review

[20] Mr. Bartkus argues that the issue before the Commission was a pure question of law —
whether he had made out a prima facie case of discrimination. Accordingly, | should overturn the

Commission'sdecision if | find that it wasincorrect.

[21] Inmy view, however, the case law does not support Mr. Bartkus' s position. Generally
speaking, the Commission’ s decision whether to submit acomplaint to further inquiry involvesan
anaysis of the supporting facts and the application of alegal standard. It deserves a certain degree
of deference. | can overturn the Commission’sdecision only if | find that it was unreasonable:
Sketchley v. Canada (Attorney General) (2006), 263 D.L.R. (4™) 113 (F.C.A.); Bastide v. Canada
Post Corp., 2005 FC 1410, at para. 34-35; Dunsmuir v. New Brunswick, 2008 SCC 9, at para. 51,

Bateman v. Canada (Attorney General), [2008] F.C.J. No. 510 (F.C.).

[22] | do agree, however, that the question of what is meant by a*“prima facie case’ is, indeed, a
question of law. Mr. Bartkus maintains that the Commission applied the wrong definition. If it did,

then | must overturn its decision.
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[23] However, Mr. Bartkus also submits that the evidence clearly established aprima facie case
of discrimination on the part of Canada Post. The fact that he was dismissed immediately after
disclosing adisability amounted to direct discrimination, while the fact that that his employment
was terminated during a period when he was incapabl e of responding to the letter of offer amounted
to indirect discrimination. Given that these are questions of mixed fact and law, | can overturn the

Commission’sdecision only if it was unreasonable.

[24] Findly, | can overturn the Commission’sdecisionif it treated Mr. Bartkus unfairly in the

process leading to the Commission’s decision.

V. A Prima Facie Case

[25] The question facing the Commission was whether there was a reasonable foundation in the
evidence supporting Mr. Bartkus's case that would justify further inquiry: Clark v. Canada
(Attorney General), [2007] F.C.J. No. 20 (QL), at para. 76 (F.C.). Mr. Bartkus submitsthat a prima
facie case is one which “ covers the allegations made and which, if they are believed, is complete
and sufficient to justify averdict in the complainant’ s favour in the absence of an answer from the
respondent-employer” (citing Ontario (Human Rights Commission) v. Smpsons Sears Ltd., [1985]

S.C.J. No. 74, at para. 28) .

[26] Mr. Bartkusinterprets this definition as meaning that, when deciding whether a complainant

has made out a prima facie case, the Commission must take all of hisor her alegations as being true
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and must not take into account any evidence or submissions of the respondent. | do not read the

definition that way.

[27] The passagein the Smpsons Sears case describes the threshold at which arespondent will
be put to its case. It isarule about the burden of proof at a hearing before atribunal. It does not
establish the test or the methodology to be applied by the Commission at the stage whereit is
deciding whether a complaint merits further inquiry. It is clear that in making that determination, the
Commission must consider the overall merits of the complaint by weighing, albeit in alimited way,

the evidence presented by the parties: Clark, above, at para. 76-81.

V. Did the Commission Treat Mr. Bartkus Unfairly?

[28] Mr. Bartkus raised a number of concerns about the process of the investigation and the

Commission’s screening of his complaint.

@ A Narrow and Inadequate Investigation

[29] Mr. Bartkus submits that the investigator focussed exclusively on the part of his complaint
relating to alcohol dependency and failed to analyze his alegation that he was incapable of
responding to Canada Post’ s offer. He al so argues that the investigator made factual errorsin his

report.



Page: 10

[30] Asmentioned, the investigator did acknowledge Mr. Bartkus' s stress and fatigue. However,
he concluded that the information available to Canada Post was insufficient to trigger a duty to
accommodate Mr. Bartkus. | interpret this conclusion as encompassing Mr. Bartkus' s allegation that
Canada Post was aware that he wasttired and stressed, and had received confirmation of his
circumstancesin the June 10, 2004 letter. As| seeit, theinvestigator did not fail to address this

issue. He simply found that the evidence did not support Mr. Bartkus' s allegation.

[31] Asfor factua errors, Mr. Bartkus pointsto the investigator’ s statement that Canada Post
received Mr. Bartkus' sletter on June 16, 2004 which was “two days after the termination of the
complainant’s employment”. In redlity, the termination did not take effect until, on June 21, 2004,
Mr. Bartkus received the dismissal letter, which was dated June 17, 2004. The investigator was
referring to the June 14, 2004 deadline for aresponse, not the actual termination date. He went on to
state that the information available to Canada Post was insufficient to trigger aduty to accommodate

Mr. Bartkus and that there was no link between his disability and the termination of employment.

[32] | donot regard this asaseriousfactual error. The investigator’s conclusions were

supportable in any case.

(b) A Limited Analysis of the Evidence and Submissions

[33] Mr. Bartkus maintains that the investigator did not insist that Canada Post answer the

investigator’ s questions during the investigation. Further, the investigator failed to interview some



Page: 11

witnesses and to review Mr. Bartkus's personne file. Findly, the Commission did not have before it
all of the submissionsfiled by Mr. Bartkus, only those that had been filed in relation to the

investigation.

[34] InFebruary 2007, the investigator posed a number of questions to Canada Post about Mr.
Bartkus' s complaint. Canada Post responded with alengthy written submission. True, the response
did not track the investigator’ s request question-by-question. Still, it appears that Canada Post

provided a substantive response that addressed the investigator’ s principal concerns.

[35] Generaly speaking, investigators have wide latitude in deciding whom to interview or what
material to review: Sattery v. Canada (Human Rights Commission), [1994] 2 F.C. 574, at para. 69

(T.D.). The ultimate question is whether the investigation was impartial and sufficiently thorough.

[36] The Commission had before it the submissions made by the partiesin response to the
investigator’ s report. It did not have before it submissions that had been made by the partiesin
respect of the earlier proceedings before the Commission relating to the narrowing of Mr. Bartkus's
complaint. | do not see any unfairnessin this. The Commission considered the submissions that
were most relevant to its decision. It had no duty to consider representations in respect of other

issues at earlier pointsin time.

[37] | cannot find any unfairnessin the manner in which Mr. Bartkus was treated by the

investigator or the Commission.
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VI. Was the Commission’ s Decision Unreasonable?

(8) Canada Post’s Decision to Terminate Mr. Bartkus' s Employment

[38] Mr. Bartkus submits that Canada Post clearly dismissed him because of the disability he
disclosed in hisletter of June 10, 2004. He notes that Canada Post would have been entitled to
dismiss him on June 15, 2004 after he had missed the deadline of June 14, 2004. The fact that it
waited until June 17, 2004 shows that the critical factor must have been his disclosure of a disability
in hisletter of June 10, 2004, which Canada Post received on June 16, 2004. He suggests that the

Commission’ s failure to recognize this was unreasonabl e.

[39] Inmy view, the Commission'sconclusion that there was insufficient evidence supporting
Mr. Bartkus's claim of discrimination was reasonable. In al of the communications between Mr.
Bartkus and Canada Post there was no reference to any health issues until Mr. Bartkus's June 10,
2004 |etter in which he declined the offer. The fact that Canada Post would have been entitled to
dismiss him sooner, and did not, merely shows that it was attempting to work with a person whom it
presumably considered a valuable employee. It does not show that Canada Post’ s decision was

based, even in part, on the reference to undefined health issues in the June 10, 2004 | etter.

[40] Nor wasthere evidence that the personsinvolved in terminating his employment had any

knowledge of Mr. Bartkus' s issues with alcohol more than a decade earlier. | cannot find, therefore,
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that the Commission’s conclusion that there was insufficient evidence to justify further inquiry into

this aspect of his complaint was unreasonable.

(b) Mr. Bartkus s Inability to Respond to the Letter of Offer

[41] Thisissuewas not mentioned in Mr. Bartkus s original complaint, but was cited in later
written submissions. Mr. Bartkus argues that the Commission erred by failing to analyze it

expressly.

[42] Initsdecision, the Commission addressed the question whether the information available to
Canada Pogt triggered a duty to accommodate Mr. Bartkus s disability. As| read it, thisissue
includes the alegation that Canada Post was aware that Mr. Bartkus was incapable of complying
with the requirement to respond to its offer within the imposed deadlines. Theinvestigator referred
to the fact that Mr. Bartkus had been enduring stress and fatigue during the relevant time-frame. Mr.
Bartkus' s submissions to the investigator and to the Commission addressed very clearly this aspect
of hiscomplaint. In turn, the Commission dealt with it by way of its finding that “the evidence
indicates that the information available to the respondent was not sufficient to trigger aduty to

accommodate.”

[43] Further, this conclusion was reasonable in light of the evidence. The only indication that Mr.
Bartkus was experiencing poor health was set out in his June 10, 2004 |etter in which he expresdy

turned down Canada Post’ s offer. As| seeit, Mr. Bartkus was not incapabl e of responding to the
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offer —he did respond, by rejecting it. Further, the reference to “unwelcome health issues” was too
vague to give notice to Canada Post that Mr. Bartkus was experiencing a problem that interfered
with his ability to consider the offer. Canada Post could not have known whether Mr. Bartkus had a
minor, transient sickness (e.g., the flu) or amore serious condition. In addition, looking at the June
10, 2004 letter, Mr. Bartkus s apparent purpose in disclosing these health issues was to ensure that
he would not lose compensatory leave while he was sick. It did not appear to be connected to the

offer at all.

VII.  Conclusion and Disposition

[44] | canfind no basisfor overturning the Commission’s decision not to refer Mr. Bartkus's
complaint for further inquiry. Both the investigator and the Commission treated Mr. Bartkus fairly
and addressed the substance of his complaint. The Commission’ s findings were reasonablein light

of the evidence beforeit. Accordingly, | must dismissthis application for judicial review with costs.
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JUDGMENT

THISCOURT'SJUDGMENT ISthat

1 The application for judicia review is dismissed with costs.

“JamesW. O’ Reilly”
Judge
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