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REASONS FOR ORDER AND ORDER

[1] The applicants seek judicia review of adecision of the Refugee Protection Division (RPD)
which determined that they are not Convention refugees or personsin need of protection. The RPD
rejected the applicants Convention refugee claims because their alleged fear isnot linked to a
Convention ground. It also rgjected the gpplicants claimsto be personsin need of protection
because the alleged risks were speculative and the evidence was insufficient to demonstrate risk on

abalance of probabilities.
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[2] After having carefully reviewed the record and considered the submissions made by both
parties, | have come to the conclusion that these conclusions of the RPD should stand, and that the
application for judicial review should accordingly be dismissed. Here are my reasons for so

concluding.

FACTS

[3] The applicants are al citizens of Russia. The principal applicant was born in 1976, while the
two other applicants are his common-law spouse and their elght-year-old daughter. The principal
applicant came to Canada in January 2003 on a one-year work permit; the associated applicants

followed in April 2004.

[4] The principal applicant claimed that in 1997 he made a proposal to afederal government
housing committee to complete the construction of an apartment building that had been started,
and then abandoned before completion, during the break-up of the former Soviet Union. Under the
proposal the applicant’s company was to act as general contractor and also to find investors to
provide funds and materials to go toward the completion of the building. These investors, whether
individuals or companies, would end up with unitsin which to live or which they could rent to
others. The proposal, as accepted by the government authority, would provide five unitsto the
authority and 28 unitsto OITC (a nearby factory) with the remaining 63 units going to other

investors.
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[5] The applicant’ s problems began when it came to light that a man named Lvov Y urity,
the owner of OITC, had alegedly sold his company’s 28 units to investors but had not put their
money or materials into the building. The principa applicant aleged that Y urity was a powerful,

well-connected former member of the USSR Communist Party.

[6] Thelack of funds from OITC left a construction shortfall to complete the 28 units. To cover
the shortfall, the principal applicant sold the same 28 unitsto a new investor, Anatoly Sugidak.

He did not solicit the approval of the Housing Committee or its Chairman before taking this step;
he believed that the original OITC investors proper recourse was to sue Mr. Y urity, who had taken
the money, and not to look to the applicant for any remedy. Not surprisingly, a dispute arose

concerning registration of the 28 units.

[7] The principal applicant was then called into the Public Prosecutor’ s office and told to sign
and provide the property documentsin favour of the OI TC investors, which he refused to do.

He aleged that the authorities threatened to put himin jail for a couple of weeks. The matter

then went to Court, where the Federal Housing Committee took the side of Y urity, claiming that
the 28 apartments belonged to the people to whom they had been sold by Y urity. The Court ruled in

favour of the Housing Committee.

[8] The applicant then learned that afriend who lived in Canadawould be able to arrange for a
job offer which could bring him to work in Toronto. According to the applicant’ s lawyer, the Public

Prosecutor would try to find away to pressure him into pleading guilty to fraud which could result
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inajail term of eight to ten years. Thus the applicant concluded that it would be a good idea for
him to leave the country for awhile, until the lawyers and investors could resolve the problem.

He obtained awork visa and came to Toronto in January of 2003.

[9] Later, after learning that his common-law wife had allegedly been threatened in Russia,
the principal applicant had the other applicantsjoin him in Manitoba where he had found a new
employer. They did so in April 2004, and in June of that year, they al applied to stay in Canada as
immigrants under a Manitoba Provincial Nominee program. The process came to ahalt, however,
after the RCMP, responding to an inquiry from the Prosecutor’ s Office in Russia, questioned the

principal applicant with respect to hisrole in the construction dispute.

[10] Unableto renew hiswork visabecause his Russian passport was only good for seven more
months, and given that he had no further legal statusin Canada, the applicants determined that they
would either have to make a claim for refugee protection or return to Russia, where the applicant

states that he was sure he would be arrested and put in jail.

[11] Theprincipa applicant alleges that he would be at risk if he returns because, if he testifies,
the judgment from the Russian court would be vulnerable on appeal . He believes that he could be
held in custody and mistreated until he agreed to provide evidence in support of Y urity’ sinvestors

position.
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THE IMPUGNED DECISION

[12] Theprincipa applicant claimed that the people responsible for building projectsin the
construction industry are aparticular social group. Based on the facts of this case, the RPD
concluded that the principal applicant’ s fears of “alleged prosecution arise out of what he did as
anindividual and not because of, or by reason of”, his being in a contractor group”. The RPD
continued: “Being a contractor might have placed him in the circumstances that led to hisfear,

but this fear was based on the particular factual scenario he had become involved in and not in the

affiliation with the group of buildersin Russia’.

[13] Reying on Canada (Attorney General) v. Ward, [1993] 2 S.C.R. 689, the RPD also found
that in any event, builders would not meet the test for any of the three categories included in the
definition of “particular social group”. They are not defined by an innate or unchangeable
characteristic, and they do not voluntarily associate for reasons so fundamental to their human
dignity that they should not be forced to forsake the association. The RPD accepted that the
applicant could possibly meet the third test, that is, once he had performed his building contractor’s
responsibilities, his participation in that group became a historic fact which would not be altered;
but here again, the RPD repeated, in a somewhat circular reasoning, that the threat allegedly faced
by the applicant in Russia arises not by reason of his being amember of the builder group but

because of his specific participation in aparticular building project.

[14] Finadly, the RPD aso came to the conclusion that the persecution the applicant aleges he

would face does not arise from his political opinion or any perception of a political opinion. He has
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never denounced or complained about corruption, either generally or with respect to anyone

involved in his particular story.

[15] After rgecting the applicants Convention refugee claim, the RPD then considered whether
the applicants are personsin need of protection as defined in s. 97(1) of the Act. Based on al the
evidence and circumstances, the RPD concluded that “the various scenarios upon which the
clamant alleges risks and danger under section 97 are speculative’. The RPD member based his
conclusion that the standard of proof of balance of probabilities had not been made out in part on
the finding that no criminal charges have been laid. The RPD member also reasoned that the state
authorities have no motivation to force the applicant to be involved in further proceedings, since
they have aready won a court judgment. Asfor Mr. Y urity, the evidence was that he had gone
bankrupt and that hisinvestors did not succeed in their claimsin court; despite the allegations to
the effect that he was a powerful and well-connected individual, the RPD could not conclude, on
abalance of probabilities, that Mr. Y urity had sufficient power to entice the state to arrest the
applicant and abuse him in order to extract evidence in support of the OITC investors, since that
would result in setting aside the Housing Committee’ s apparent court victory. Finaly, the RPD
was hot convinced on a balance of probabilities that the third player, Mr. Anatoly, might do harm

to the Applicant, since his company apparently had lost its license and was about to drop its appedl .

THE ISSUES

[16] Thisapplication for judicia review essentialy raises two questions:
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- Didthe RPD err in concluding that there was no nexus between the principa applicant’s
fear and a Convention ground?

- Didthe RPD err in finding that the applicants had not made out the risk they claimed on the
balance of probabilities?

ANALYSS

[17] Theapplicants claim that the RPD erred in its application of the nexus component of the
Convention refugee definition. The RPD statement that “it is membership in the group which
must be the cause of persecution and not the individua activities of the claimant” is, the applicant
submits, wrong in law asit denies the individual nature of refugee determination. In other words,
according to the applicants, the RPD set up afalse dichotomy between persecution caused by

membership in agroup and persecution caused by individual activities.

[18] Thisisclearly anissue of mixed fact and law, and must accordingly be reviewed against a
standard of reasonableness. Even if | were prepared to accept the applicant’ s submission that it is
first and foremost a question of law, asit callsfor the proper construction of alegal concept, the
standard of reasonableness would still be the appropriate standard of review, asthe RPD was
interpreting the statute that is most closely connected with its functions. As aresult, this Court will
intervene only if the decision does not fall “within arange of possible, acceptable outcomes which
are defensible in respect of the facts and law”: Dunsmuir v. New Brunswick, 2008 SCC 9, at para.

47.
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[19] Having carefully read the reasons of Mr. Justice LaForest in Ward, supra, | can find no error
in the RPD’ s reasoning. Justice LaForest made it very clear in hisreasonsthat it is appropriate to
use discrimination concepts in distilling the contents of the ground of “ particular social group”
found in the definition of a* Convention refugee”’. Thisiswhy herdied on the “analogous grounds”
approach, used in case law regarding s. 15 of the Charter, to identify the three possible categories of

groups faling under the “ particular socia group” heading. These three categories are the following:
(2) groups defined by an innate or unchangeable characteristic;

(2) groups whose members voluntarily associate for reasons so
fundamental to their human dignity that they should not be forced to
forsake the association; and

(3) groups associated by aformer voluntary status, unaterable due to

its historical permanence.
Ward, supra, a p. 739

[20] Itisnot disputed that building contractors clearly do not fall within either one of the first
two categories. Can it be said that they fall within the third? | do not think so. Historically, that third
category was added to ensure a haven for capitalists fleeing the persecution they encountered in
Eastern Bloc regimes after the Second World War (see Ward, supra, at p. 731). While the ambit of
that category was never meant to be limited to those historical circumstances, it nevertheless had to
be assessed on the basis of the basic principles underlying the Refugee Convention. As Justice
LaForest stated:

Canada’ s obligation to offer a haven to those fleeing their homelands

is not unlimited. Foreign governments should be accorded leeway in

their definition of what constitutes anti-social behaviours of their

nationals. Canada should not overstep itsrole in the international

sphere by having its responsibility engaged whenever any group is
targeted. Surely there are some groups, the affiliation in which is not
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so important to theindividua that it would be more appropriate to
have the person dissociate him- or herself from it before Canada' s
responsibility should be engaged. Perhaps the most smplified way
to draw the digtinction is by opposing what one is against what one
does, at a particular time.

Ward, supra, pp. 738-739.

[21] Admittedly, the RPD member may have overstated its case when seemingly saying that
membership in the group must be the only cause of persecution. In that respect, the applicant is
correct when he argues that a refugee who fears persecution by reason of membership in agroup
generally aso fears persecution by reason of individual activity. The proper test, it seemsto me, is
whether membership in agroup isthe primary and most important cause of persecution. Be that as
it may, acareful reading of the RPD’ s reasons makes it clear that the applicant’ s fear of persecution
did not stem to any significant extent from his membership in agroup. That finding, in itself, was

sufficient to find that there was no nexus between the applicant’ s fear and a Convention ground.

[22] InWard, Justice LaForest made it abundantly clear that one’ slack of membershipina
particular social group was sufficient, in and of itsef, to disqualify an applicant from refugee
protection. After having found that the group to which Mr. Ward had been associated did not
qualify asa“particular social group”, Mr. Justice LaForest went on with the following comments,

which clearly read as a second reason to exclude him from the ambit of refugee protection:

Moreover, | do not accept that Ward' s fear was based on his
membership. Rather, in my view, Ward was the target of a highly
individualized form of persecution and does not fear persecution
because of his group characteristics. Ward feels threatened because
of what he did as an individual, and not specificaly because of

his association. His membership inthe INLA placed himinthe
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circumstances that led to hisfear, but the fear itself was based on
his action, not on his affiliation.
Ward, supra, p. 745.

[23] Theapplicant aso tried to make much of the fact that the RPD accepted that the applicant,
as amember of the building contractors group, was part of a group associated by aformer voluntary
status, unalterable due to its historic permanence. In this respect, | would stress two points. First, the
RPD was not categorical and merely said that “one could argue”’ aong these lines. But more
importantly, it seemsto methat it would triviaize the notion of “a particular socia group” if one
were to consider that vocational groups pertain to that concept. This would be inconsistent with the
historical roots of that notion, incompatible with the anal ogous grounds approach developed in the
context of anti-discrimination law, and inimical to the whole purpose of Convention refugee

protection.

[24]  Finaly, the applicants submit that the RPD erred in failing to conduct the type of analysis
required by the Guzman case (Guzman v. Canada (Minister of Citizenship and Immigration) (1999),
179 F.T.R. 309). The applicants had submitted that they were particularly vulnerable because of
pervasive corruption in the state apparatus and the necessary involvement of government in the
construction sector. In the Guzman case, Madam Justice Reed set aside the decision under review
because she was of the view that the RPD had not conducted the required analysis to determine the

extent of state corruption.
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[25] That determination, however, was necessary to determine if opposition to the acts of

certain criminals may become opposition to the state authorities. Thiswill be the case when

criminal activities permeate state action and when the state condones or is complicit in such activity.
In those circumstances, the denunciation of state officials corruption can be an expression of
politica opinion: see Klinko v. Canada (Minister of Citizenship and Immigration), [2000] 3 F.C.
327 (F.C.A.). Inthe present case, as noted by the RPD, the applicant never made any public
statements before leaving Russia denouncing corruption, either asit related to his particular
situation or more generaly. At most, heis a potential witnessto criminal or corrupt activity.
Accordingly, the RPD applied the correct lega principles to the facts of this case in reaching its

conclusion that the applicants failed to establish a nexus with any Convention ground.

[26] After concluding that the applicants Convention refugee claims must fail, the RPD went on
to consider whether the applicants are personsin need of protection as defined in s. 97(1) of the Act.
As aready mentioned, the RPD concluded that “the various scenarios upon which the claimant
alleges risks and danger under section 97 are speculative’. Thisis clearly afact-based conclusion,

which ought to be reviewed against the standard of reasonableness.

[27]  The applicants submitted that the RPD misunderstood the evidence and mistakenly thought
that the Federal Housing Authority was on the side of the principal applicant and that Y urity and
the OITC investors were adverse in interest to the Federal Housing Committee. The respondent
acknowledges that the RPD’ s reasons reflect afactual error with the precise outcome of the court

decision in Russia, and accepts that the testimony of the principal applicant wasto the effect that the
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Federal Housing Committee was arguing for the rights of the OITC investors. As aresult, it cannot

be said that the Federal Housing Authority was on the side of the principal applicant.

[28] Thiserror, contend the applicants, should be sufficient to throw into question the conclusion
reached by the RPD, sinceit is predicated on the assumption that one of the agents of persecution,
Mr. Y urity, does not have sufficient power to entice the state to persecute the principal applicant

if such aresult were to set aside the Federal Housing Committee’ s court victory. Thisanayss
founders, argue the applicants, once it is understood that the court decision sought and won by the

Federa Housing Committee works to the interest of Mr. Y urity.

[29] Having carefully considered the record, however, | believe that the outcome remains
reasonable on the basis of other factual considerations noted by the RPD. Therisks alleged by the
principal applicant are that he would be persecuted or falsely imprisoned in order either to prevent
him from providing evidence or to compel him to provide fal se evidence to conceal any government
corruption connected with the funds provided by the original 28 investorsto the OITC factory.

In dealing with this submission, the RPD identified four reasons for concluding that the risks alleged
are speculative. Firg, it noted that a Russian court decision has been reached, under which the
Federal Housing Committee was awarded the 28 units. Second, the appeal from the decision that
wasfiled by Anatoly’ s lawyer was about to be dropped as aresult of Anatoly’ s company having lost
itslicense. Third, the applicants have sold the apartment to which they were entitled under their
initial agreement with the Housing Committee, and they have received the proceeds of that sale;

the applicants have therefore no personal motive to pursue any matter before any court. Finally, the
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possibility of an appeal to the European Court was a so raised; but there is no evidence establishing
that the principal applicant could be compelled to testify there or, for that matter, that any viva voce

evidence plays any role in such appeals.

[30] Inshort, it appears that the state, which supports the position of Mr. Y urity and of the
28 original investors, has aready won victory in court, which in turn makes an appeal very unlikely.
The RPD could therefore conclude that the alleged risks are speculative because there is insufficient

evidence of any motivation for the state to take any actions against the applicants.

[31] For these reasons, the outcome reached by the RPD is reasonable and there would be no
point to send the matter back for redetermination despite the factual error previoudly identified in

the reasons of the RPD. This application for judicial review will therefore be dismissed.

[32] Attheend of the hearing, counsel for the applicant asked for permission to propose a
certified question after having had the opportunity to be appraised of my reasons. | granted him that
permission, and | will therefore allow him seven days from the release of these reasons to draft any
guestion which he believes should be certified. In the event that he electsto do so, the respondent

will be given afurther seven daysto reply.
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ORDER

THIS COURT ORDERSthat the application for judicial review is dismissed.

“Yves de Montigny”
Judge
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