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REASONS FOR ORDER AND ORDER

[1] The present Application concerns, as acitizen of Pakistan, the Applicant’s claim for refugee
protection on arriva in Canadain December 2003. 1n February 2007, the Refugee Protection

Division (RPD) dismissed the claim. Asaresult, the Applicant applied for Humanitarian and
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Compassionate (H & C) relief and pre-removal risk assessment (PRRA) relief with respect to his
return to Pakistan. Under review in the present Applications are anegative H & C decision (IMM-

5437-09) and a negative PRRA decision (IMM-5439-09).

[2] | find that both decisions under review are made in reviewable error. This result emanates
from the following statement at page 5 of the PRRA decision:

The credibility of the applicant was thoroughly impugned by the
RPD; and for the purposes of this PRRA application, he has smply
restated his case. He has not addressed thisissue. Therisks
identified by the applicant in his PRRA application are, in substance,
the same as those heard and assessed by the RPD. A PRRA
application is not an appeal of anegative RPD decision, nor isit
intended to be an appeal of the denid of leaveto seek judicial
review. The decision of the RPD isfinal with respect to the issue of
protection under section 96 or 97 of the IRPA subject only to new,
different or additional risksthat could not have been contemplated by
the RPD.

[Emphasi s added)]

In my opinion, this statement is based on a fundamental misunderstanding of the RPD decision (see

Tribunal Record, Vol. 4, pp. 638-643).

[3] In its decision, the RPD acknowledged that the Applicant’s claim for protection was based
on the religious ground of fear of persecution and risk as an Ahmadi Mudim in Pakistan, and on the
political ground of fear of risk as a Western sympathizer in Pakistan. However, the RPD rejected
the Applicant’s claim for the essential reason that “he did not establish, on a balance of
probabilities, the underlying facts of the central elements of hisclaim” (RPD Decision, Tribunal

Record, p. 639). The RPD did not make a clear global negative credibility finding with respect to
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the Applicant’ s evidence. Asaresult, | find that the statement in the PRRA decision that “the
credibility of the applicant was thoroughly impugned by the RPD” is erroneous. Thus, the
reviewable error made in the delivery of the PRRA decisionisthe limiting of consideration to only
“new, different or additiona risks’. In conducting the PRRA, new evidence with respect to risks
that existed at the time the RPD decision was rendered should have been considered. In particular,
by the limiting, the current evidence with respect to the risk suffered by Western sympathizersin

Pakistan was not properly considered.

[4] With respect to the H & C decision, since the results of the PRRA decision are an essentia
factor taken into consideration, and since the PRRA decision is madein reviewable error, | find that

theH & C decision isalso madein reviewable error.
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ORDER

THISCOURT ORDERSthat the decisions under review in IMM-5437-09 and IMM-
5439-09 are set aside, and the matters are referred back for re-determination by a differently

congtituted panel.

There are no questionsto certify.

“Douglas R. Campbell”
Judge
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