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[1] The present reasons for order and order deal with amotion brought by Mr. Harkat, seeking
the exclusion of summaries of conversations as evidence, based on the doctrine of abuse of process.
In the dlternative, a stay of proceedingsis aso being sought in consideration of a number of
breaches which, when considered cumulatively, create such an effect asto require such aremedy
(see Reply submissions on remedy pursuant to subsection 24(1) of the Charter, May 18, 2010, para.

28). In addition, the specia advocates also submitted during the closed hearings that a stay of
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proceeding should be based on their dissatisfaction with a number of measures taken by the
Ministers to obtain information in relation to Mr. Harkat (see communications dated May 13, 2009,
December 11, 2009, May 5, 2010, May 12, 2010 and September 1, 2010 which dealt in part on this
issue). Since such determination is based on closed evidence, a specific set of reasonsisissued as
part of Annex A of these reasons, but, for national security purposes, is only available to those

authorized to access such information. The remedies sought are denied.

[2] Aswill be seen, asubstantia portion of the relevant arguments made by Mr. Harkat have
already been addressed in two other decisions, one dealing with the reasonableness of the certificate
(Harkat (Re), 2010 FC 1241), the other with the constitutional questions (Harkat (Re), 2010 FC
1242). The summaries of conversations which Mr. Harkat seeks to exclude as evidence have been
validated insofar as their content is concerned. Also, the new disclosure process with the
participation of specia advocates passed constitutional muster. Mr. Harkat aleges that some events
or situations have given rise to Charter violations that call for a section 24(1) remedy. Heis seeking
remedies on an abuse of process theory. In these reasons, the Court will attempt not to repeat what
has already been written on similar topicsin the two other judgments, but some overlap might be

inevitable.

History of Proceeding

[3] A certificate stating that Mr. Harkat was inadmissible on security grounds (the “2008
Certificate”) was signed by the Minister of Public Safety and Emergency Preparedness and the

Minister of Citizenship and Immigration and referred to the Federal Court under the new
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Immigration and Refugee Protection Act (the “New IRPA” or “IRPA”) legidation on February 22,

2008.

[4] Previoudly, on December 10, 2002, the Solicitor General of Canada and the Minister of
Citizenship and Immigration (“the Ministers’) had signed a certificate pursuant to then subsection
77(1) of the Immigration and Refugee Protection Act (the * previous legidation”), in which they
stated that they were of the opinion that Mohammed Harkat is aforeign national who is
inadmissible to Canada on security grounds (the “2002 certificate”). In accordance with the
legidation, he was arrested and detained. Mr. Harkat was released from detention on May 23, 2006

under conditions, which were reviewed periodically theresfter.

[5] A hearing as to the reasonableness of the 2002 certificate was held before Justice Dawson in
March 2005. Mr. Harkat challenged the congtitutionality of sections 78 through 80 of the previous
legidation on the groundsthat it violated the principles of fundamental justice guaranteed by section
7 of the Canadian Charter of Rights and Freedoms (“the Charter”). Justice Dawson upheld the
congtitutionality of the security certificate process based on the Federal Court of Appeal’ s decision
in Charkaoui (Re), 2004 FCA 421. Justice Dawson concluded that there were reasonabl e grounds to
believe that Mr. Harkat had engaged in terrorism for a number of reasons, in particular by
supporting terrorist activity as amember of the Bin Laden Network (“BLN") (Harkat (Re), 2005 FC

393).
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[6] Mr. Harkat appealed Justice Dawson’ s ruling with respect to the constitutionality of the
certificate proceeding. On September 6, 2005, the Federal Court of Appeal dismissed this appeal on
the grounds that he had not shown any manifest error requiring a departure from Charkaoui (Re),
supra, and Almrel v. Canada (Minister of Citizenship and Immigration), 2005 FCA 54, where the
congtitutionality of the same provisions of the former IRPA were upheld (see Harkat (Re), 2005

FCA 285). Mr. Harkat sought leave to the Supreme Court, which was granted.

[7] On February 23, 2007, the Supreme Court of Canada ruled that the disclosure procedure for
certificates under the former |RPA violated section 7 of the Charter and declared the relevant
provisionsto be of no force or effect. Chief Justice McLachlin wrote that the disclosure made was
such that the named person’ s right to know and answer the case against him or her was not satisfied.
The Court ruled that this violation could not be saved by section 1 of the Charter because it did not
minimally impair the rights in question (Charkaoui v. Canada (Citizenship and Immigration), 2007

SCC 9 (“Charkaoui #1")).

[8] The Supreme Court also declared that former IPRA subsection 84(2) governing applications
for judicia release violated sections 9 and 10(c) of the Charter, because it did not provide for a

timely detention review to foreign nationals asit did for permanent residents.

[9] The Supreme Court suspended the declaration of invalidity of the impugned provisions of

the previous legidation for one year, alowing Parliament to enact a constitutionally compliant
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legidation. Asaresult, Mr. Harkat remained subject to the 2002 security certificate and the

conditions of release as imposed by Justice Dawson on May 23, 2006.

[10] On February 22, 2008, Bill C-3, an Act to amend the Immigration and Refugee Protection
Act (certificate and special advocate) and to make a consequential amendment to another Act (“ Bill
C-3” or the“New IRPA”), cameinto force in response to the ruling of the Supreme Court of Canada
in Charkaoui #1. Bill C-3 made substantial modificationsto the procedure governing thejudicial
review of certificates as well as applications for detention release in that context. These amendments
included anew disclosure process of nationa security information and the addition of special
advocates to represent the interest of the named persons during the closed hearings. Bill C-3 also
eliminated the distinction between permanent residents and foreign nationals for the purposes of the
judicia interim reviews of detention and release with conditions. The Ministers also sought the

status quo of the conditions of release of Mr. Harkat.

[11]  OnJune 26, 2008, the Supreme Court of Canada rendered a second decision concerning the
certificate process in Charkaoui v. Canada (Citizenship and Immigration), 2008 SCC 38
(“Charkaoui #2"). Inthat appeal, Mr. Charkaoui sought a stay of proceedings based on the
destruction of original notes taken by the Canadian Security Intelligence Service (“CSIS’ or the
“Service”) during interviews with him.  The Supreme Court allowed Mr. Charkaoui’ s appedl in
part. While astay of proceedings was deemed premature, the Court held that the destruction of

operational notes was a serious breach of CSIS' duty to retain and disclose information in
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accordance with section 12 of the Canadian Security Intelligence Act, R.S.C. 1985, c. C-23 (the

“CSISAct”).

[12]  On September 24, 2008, in conformity with this ruling, the Court ordered the Ministers and
CSISto*“... filedl information and Intelligence related to Mohammed Harkat including, but not
limited to, drafts, diagrams, recordings and photographsin CSIS' possession or holdings with the

designated proceedings section of the Court”.

[13] The scope of disclosure required by Charkaoui #2 resulted in the filing of thousands of
documents, most of them redacted in part. The production of such documents took over six months.
However, the process was ongoing and began as soon as some redacted documents were ready to be
filed. The redactions were necessary since agood number of documents did not only deal with Mr.
Harkat, but with other matters that were not related to the case. The specia advocates had accessto
the information relating to Mr. Harkat in accordance with the legidation but to nothing else. The
Court therefore assumed an additional task in reviewing the relevance of the redactions. This
exercise was time-consuming. The review identified afew gquestionable redactions, but they were
warranted in al other cases. The special advocates reviewed the Charkaoui #2 disclosure and
identified some information which they felt was relevant to the proceeding. As aresult of the
Charkaoui #2 review, documents were entered as exhibits (see ex. M13, M15, M17, M18, M25 and
M26). Except for the human source polygraph issue (which shall be dealt with separately), the
Court and the specia advocates did not find any smoking gun or substantive information that was

not included in the initial disclosure. This disclosure process added months to the proceeding.
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[14] Inthefal of 2008, closed hearings were held concerning the Charkaoui #2 disclosure issue.
Also, evidence through aministerial witness was presented in support of the allegations made
against Mr. Harkat and as to the reasonableness of the certificate. Since the Charkaoui #2 disclosure
was ongoing, the cross-examination of the witness by the special advocates was limited to the issue
of the danger associated with Mr. Harkat in relation to the review of conditions of release. The
Ccross-examination concerning the reasonableness of the certificate was postponed to November 23,
2009. During those closed hearings, the Court dealt with other matters such as the request of the
specia advocatesto access a CSIS employee file and human sourcesfiles. Thisresulted in the
issuance of reasons for judgment in both cases (see Harkat (Re), 2009 FC 203; and Harkat (Re),

2009 FC 1050).

[15] In October 2008, the Ministers consented to a change of residence, and to the removal of a
condition that required Mr. Harkat to reside with two supervising sureties. The Ministers' consent
was conditional upon Mr. Harkat’ s agreement with a number of conditions, such asthe instalation
of surveillance cameras by the Canada Border Services Agency (“CBSA”). The Ministers also

agreed to have Mr. Weidemann removed as a supervising surety.

[16] In December 2008, an issue arose with regard to telephone intercepts and solicitor-client
privilege. Closed and public hearings were held on the subject, and it was concluded that no
conversation with counsel was listened to by CBSA and/or CSIS. This information was updated as

of theend of August 2010. Again, no calls were listened to.
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[17]  InMarch 2009, this Court conducted areview of Mr. Harkat’ s release conditions in public
hearings. It concluded that his release without conditions would be injurious to national security, but
however confirmed his release under more appropriate conditions. In particular, Mr. Harkat could
stay home alone between 8AM and 9PM provided he gave the CBSA a 36-hour notice and call

them every hour on the hour (see Harkat (Re), 2009 FC 241).

[18] OnApril 23, 2009, as aresult of the ongoing closed hearings, the Ministers disclosed facts
on which they relied upon that were not previoudly disclosed publicly, aswell asa summary and
further disclosure of Charkaoui #2 documents (see ex. M15). It was agreed between counsd that
only information relied upon in examination and cross-examination could be used for the purposes

of the proceeding.

[19] OnMay 12, 2009, 19 days before the public hearings as to the reasonableness of the security
certificate were to begin, the CBSA conducted a search of Mr. Harkat’ s residence. Sixteen law
enforcement officers were involved, including three canine units. Searches were authorized under
the conditions of release. Having become cognizant of how the search was done, this Court
immediately cancelled such authority given to the CBSA in the conditions of release, and subjected
them to a prior authorization by the designated judge (See Order dated May 12, 2009 amending the
conditions of release). Upon request by Mr. Harkat, the search was reviewed by the Court. It was

ruled that the search authorization granted by paragraph 16 of the conditions of release did not
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authorize the intensive and broad nature of the search and seizure done on May 12, 2009 (see

Harkat (Re), 2009 FC 659). All items seized were ordered to be returned to Mr. Harkat.

[20] OnMay 26, 2009, aMinisters’ letter was delivered to the Court providing new information
in relation to the reliability of a human source that had provided information on Mr. Harkat (the
“polygraph issue”). The Court ordered the Ministersto file, on a confidential basis, the human
source file, asthe Court had evidence that led it to question the completeness of the information
provided by the Ministers. On June 16, 2009, the Court issued a public direction offering three CSIS
witnesses an opportunity to explain their testimony and their failure to provide relevant information

to the Court. The CSI'S witnesses accepted the Court’ sinvitation.

[21] Intheir submissions, the specia advocates sought the exclusion of al information provided
by the human source in question as aremedy pursuant to subsection 24(1) of the Charter. On
October 15, 2009, the Court issued public reasons for order and an order (Harkat (Re), 2009 FC
1050). The Court found that there had been no intent to filter or conceal the information concerning
the human source on the part of the CSIS employees and that there were insufficient grounds to rule
that Mr. Harkat’ s rights, as guaranteed by the Charter had been violated. However, the Court
ordered that another human source file relied upon by the Ministers be made available to the special
advocates and the Court, setting aside the human source privilege, to ensure that there was no
further concernin relation to the special advocates' ability to fully test the evidence. Thiswas found
to be necessary to repair the damage done to the administration of justice and to re-establish a

climate of trust and confidence in the proceeding. The review of the human source files by the
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specia advocates and the Court did not reveal any new evidence to the effect that the information
presented to the Court was incomplete or not reflecting the information gathered. The Ministers
filed anew classified exhibit which reflected more properly the content of the human sourcefile
related to the polygraph test. The other human source file reviewed by the special advocates and the
Court was in accordance with the original ministeria exhibits filed on human sources. The remedy
sought by the special advocates pursuant to subsection 24(1) of the Charter was not granted since
remedies had been granted and the situation did not call for the exclusion of the information

provided by the human source.

[22] On September 21, 2009, Mr. Harkat filed an application for an order reviewing his
conditions of release. In light of a new threat assessment issued by the Ministers, an important
number of restrictions were removed. Mr. Harkat could now go on outings without the presence of
his sureties and was alowed to travel outside the Ottawa region under certain conditions (Harkat

(Re), 2009 FC 1008). Some restrictions remain, such as having to wear a GPS bracel et.

[23] During the closed hearing, which was prior to the beginning of the public hearing on the
reasonableness of the certificate, an issue arose with regard to third party information that the
special advocates considered necessary to be transmitted to Mr. Harkat. However, this information
is protected from disclosure by a caveat in the Intelligence world: no disclosure is allowed unless
permission is obtained. This sensitive issue was dealt with at length during closed hearings. The
specia advocates agreed that some of the information was such that permission should be sought

from these specific sources of information. A process was established by the Ministers to seek such
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permission in specific cases. Some of thisinformation was eventually disclosed to Mr. Harkat

through summaries.

[24] The special advocates and public counsel aimed to obtain updated information on
Zubaydah and Wazir, two individuals alleged to have links with Mr. Harkat. Closed hearings were
held and the matter was reviewed at length. When possible, public communications of the
information was made (see communication dated May 12, 2010). At the end of the public hearings,
the Court informed the parties that any new information concerning these two individual s could be
filed with the Court until August 31, 2010. Other documents werefiled in closed hearings and a
summary of information was aso issued (see Oral communication issued on September 1, 2010).
Closed hearings began in September 2008 and finished with ora submissionsin early summer
2010. Public hearings aso began in the fall of 2008 and were concluded with oral submissions also
in the early part of the summer 2010. Many witnesses were heard in both public and closed

hearings, some of them as factual witnesses, others as experts.

[25] Many lawyers have been involved in this proceeding: five lawyers for the Ministers, three
public counsals for Mr. Harkat, and two specia advocates. The involvement of so many persons
gave rise to amultitude of motions and requests which required months of preparation, hearings and

writing. Other lawyers were involved in the polygraph issue, which generated more work.

[26] These proceedings are supposed to proceed asinformally and as expeditioudly asthe

circumstances and considerations of fairness and natural justice permit (see paragraph 83(1)(a) of
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the IRPA). From February 2008 to June 2010, at the end of public hearings, more than thirty months
have passed. It has been impossible for the Court to proceed more expeditioudy. A substantia
amount of work was generated by the numerous lawyers who have acted on behalf of their
respective clients. Sufficient time had to be allowed for the Ministers to comply with Charkaoui #2
and the reviewing process had to take place, including the evauation of the pertinence of the
redactions. The analysis of the search of Mr. Harkat’ s home and the polygraph issues also required
time. The scheduling of public hearings for so many counsel involved was time-consuming as well
and the process of public disclosure aso created hurdles. These were lengthy proceedings

considering the subject matter at play.

The submissions of the parties

a) The applicant on the exclusion of summaries of conversations as evidence

[27]  The Applicant submits that the “wholesale destruction” of documents by CSIS under the
former OPS-217 policy violated his rights under section 7 of the Charter. The Supreme Court in
Charkaoui #2 indeed stated that this policy ran counter to CSIS' duty of candour. However, the
Applicant suggests that the past destruction of documents constitutes a*“ devastating assault” on his

capacity to make afull legal argument.

[28] Because of the destruction of documents, it is argued that the Applicant, his public counsel
and his specia advocates, cannot adequately verify the assertions made by the Ministers. Asheis
deprived of the origina notes and records relevant to the case, the Applicant argues that he has

suffered an insurmountabl e prejudice to making full answer and defence.
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[29] Itisarguedthat CSIS actionswith regard to the destruction of original documents cannot
be excused on the basis of good faith. The Applicant submits that such negligence or willful
blindness on CSIS' part cannot be characterized as good faith. Furthermore, it is submitted that

even the absence of bad faith cannot excuse a breach of the Applicant’s section 7 Charter rights.

b) The applicant on the stay of proceeding

[30] Intheadternative, the Applicant submits that the cumulative effect of severa alleged
Charter breaches callsfor astay of proceedings. These dleged Charter violations are said to be a
“systemic violation” of the Applicant’ s section 7 rights and as such, constitute an overwhelming
prejudice and an affront to the integrity of the administration of justice. The prejudices suffered by
the Applicant are argued to be perpetuated by the continuation of the proceedings, thus making the
Applicant’s case one of the “clearest of cases’ as recognized by the relevant case law. Because of
the gravity of such cumulative breaches, the Court must clearly censure such conduct. The severa

alleged breaches are detailed as follows:

a. Destruction of original documents by CS Saccording to the prevailing OPS-
217 policy

[31] Asdescribed above, it issubmitted that the destruction of documents by CSISis a breach of
the Applicant’ s section 7 rights, as he cannot mount a full and adequate defence. As such, the
destruction of documents should be considered as one of the cumulative breaches calling for a stay

of proceedings.
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b. The impact of the destruction of documents on the special advocates duty
[32] Because of the destruction of original documents, the special advocates presenceis not
sufficient to ensure afair hearing for the Applicant and they have not been able to assume their

dutiesin the closed hearings.

C. The alleged breach of CSS duty of candour
[33] Itissubmitted that CSIS collection and divulgation of information was skewed in favour of
information prejudicial to the Applicant, with neutral or excul patory information being excluded.
The Applicant submits that, absent a complete verification of the information underlying the SIR,
CSIS filtering of information is a breach of its duty of candour. Because original source documents
and records are not provided, recordings and summaries of intelligence provided are subjected to a
lower standard of scrutiny, contrary to the Applicant’s section 7 rights. It is argued that the Court

cannot make meaningful inquiriesinto the reliability of conclusions drawn by CSIS.

d. Passage of time
[34] The Applicant argues that the lengthy duration of the proceedings has resulted in a breach of
his section 7 rights. Theright to be tried within a reasonable timeis enshrined in the Charter in
section 11(b), but section 7 of the Charter isaso relevant, as delays affect the security of the
person; an application of the principles of fundamental justiceis called for. It is submitted that
passage of time hinders the applicant’ s ability to respond to the case made against him, in view of
the frailty of human memory. The passage of time further compromises the Applicant’ s ability to

secure excul patory evidence.
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e The search of the applicant’s home
[35] A search undertaken by CBSA was deemed to have been unlawful and conducted in an
unreasonable manner, in violation of the Applicant’ srights (Harkat (Re), 2009 FC 659). The search
compounds the prejudice suffered by the Applicant and should be considered in the abuse of

process claims made by the Applicant.

f. The alleged violation of solicitor-client privilege
[36] Asaresult of the aforementioned search of the Applicant’s home, the Applicant argues that
there was a sei zure of documents protected under solicitor-client privilege. Furthermore, telephone
conversations were recorded and retained, despite CSIS' claim to a practice of dissociation. The
seriousness of the breach of solicitor-client privilege has not been fully appreciated. It istherefore a

Charter breach to be examined under an abuse of process theory.

. The human sources and polygraph issues
[37] Theseissuesarereated to both CSIS' duty of candour and the rdiability of the information
submitted by the Ministersin support of their claims. In effect, CSI'S had been negligent in not
disclosing that human sources had been proven unreliable by polygraph examination. This further

adds to the Applicant’ s claim to an abuse of process affecting his Charter rights.

[38] The applicant argues that the cumulative effect of al these elementsis such that a stay of

proceedings should be granted.
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The respondent on the exclusion of summaries of conversations as evidence

[39] TheMinisterssubmit that it is not appropriate to exclude evidence before the Court. The
Ministers are of the opinion that no abusive conduct has been shown and that the Applicant’s

section 7 rights to afair hearing have not been prejudiced.

[40] TheApplicant has effectively been given sufficient disclosure. In accordance with the
weight of the case law, individuals are not entitled to the most favourable procedures, but rather a
procedure that isfair with regard to the context and interests at stake. Because the special advocates
have fulfilled their mandate and in the light of the evolution of disclosure requirements, it isargued
that the Applicant has effectively been given the information required to meet the case made against

him.

[41] TheMinisters argue that exclusion of evidenceis not warranted. There is no evidence of an
absence of good faith on CSIS' part with regard to their past policy as to the destruction of material.
In this case, the destruction of documents was not deliberate and was not done in order to avoid
disclosure. Furthermore, the destruction of the evidence occurred after sufficient steps had been
taken, namely, the preparation of a summary. CSIStook reasonable steps in the circumstance to
preserve evidence for disclosure, which satisfy the section 7 requirements in the context of security
certificate proceedings. Furthermore, in view of the seriousness of the allegations and the need to

protect national security, the Court should proceed without excluding evidence.
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The respondents on the stay of proceeding

[42] TheMinistersargue that astay of proceedings must be granted in only the clearest of cases,
which the Applicant’s caseis not. A stay of proceedingsis designed to stop the perpetration of a
wrong that would persist if the prosecution of the case were to continue. Societal interests can and
should be taken into consideration. Such an interest could call for the completion of the Applicant’s
case as to the reasonableness of the security certificate. Furthermore, the Court has granted remedies
inrelation to severa of the Applicant’s claims of section 7 violations; hence, thereis nothing to
suggest that the continuation of the proceeding would offend society’ s sense of justice or that the

integrity of the system would be put in jeopardy.

a. Destruction of original documents by CS Saccording to the prevailing OPS-
217 policy

[43] TheMinisters argue that the destruction of documents by CSIS was not ruled by the
Supreme Court in Charkaoui #2 to be one of the “ clearest of cases” where astay of proceedingsis
warranted. In accordance with the Supreme Court’ s decision in Charkaoui #2, the designated judge
isin aposition to assess the impact of the destruction of notes, which the Ministers argue to be
minimal. The previous arguments with regard to the exclusion of evidence remedy apply to the
abuse of process theory aswell. In sum, the Applicant has not shown that his ability to answer the
case has been prejudiced to the point that the Court should rule that there has been an abuse of

process.

b. The impact of the destruction of documents on the special advocates duty
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[44] TheMinisters argue that the confidential nature of certain information does not mean that
the Applicant is unable to provide afull answer to the allegations summarized to him. The
procedura safeguard of specia advocates protects the confidentiality of information and ensures
that the Applicant can make full answer and defence. The mere protection of confidential
information by the Ministers does not amount to an abuse of process. Furthermore, nothing stops
the Applicant from truthfully disclosing al of his previous activities to the special advocates, prior
to their review of confidential information. His ability to do so is nhot impeded. Through his specid
advocates and his public counsel, the Applicant can effectively know and meet the case made

against him.

C. The alleged breach of CSS duty of candour
[45] Under subsections 77(1) and 77(2) of the IRPA, the Ministers areto file all information and
evidence on which the certificate is based, aswell asasummary of al other information so that the
named person can reasonably be informed of the case made against him. It isnormal that further
information isto be provided as the proceedings evolve, as more information may become
available. Consequently, since CSIS and the Ministers have complied with the disclosure
requirements set out in Charkaoui #2, there has been no breach of the duty of candour in these

proceedings.

d. Passage of time
[46] Passage of timein this case does not give rise to an abuse of process. Delay, without more,

cannot warrant a stay of proceedings; it must be shown that a prejudice has resulted from the alleged
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unacceptable delay. The Applicant’ s detention was ordered and previous procedures were
conducted pursuant to the law in effect at the time. Even though the Applicant’ s successfully
challenged the previous statutory regime, that does not make the previous proceedings and delays
an abuse of process. Furthermore, time taken up in legal challenges should not count against either
party in assessing passage of time. Also, because the Applicant hasjust flatly denied the allegations,
it isdifficult to imagine that passage of time prejudices his ability to make a defence. Passage of

time should thus not be considered in assessing the abuse of process mation.

e The search of the Applicant’s home
[47]  Shortly after the search, the Ministers advised the Court that all documents and material
seized would be sedled pending afurther order of the Court. Through the intervention of
Prothonotary Tabib, a small number of documents were found to be privileged and were returned to
the Applicant. Following the Court’ s decision regarding the search, CBSA complied with the order.
Hence, the Applicant has been granted aremedy and there is no evidence that the search resulted in

abreach of the Applicant’ s solicitor-client privilege.

f. The alleged violation of solicitor-client privilege
[48] TheMinisters submit that a completely adequate remedy has been granted to the Applicant
with regard to the breach of solicitor-client privilege. There is no ongoing concern calling for a stay
of proceedings. No prejudice has resulted from interceptions of solicitor-client communications, as
no reports were generated as aresult thereof. The Court has aready granted aremedy and no wrong

will be perpetuated.
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0. The human sources and polygraph issues
[49] Asdecided by the Court in Harkat (Re), 2009 FC 1050 and Harkat (Re), 2009 FC 553, there
was no deliberate effort by CSIS to mislead the Court. Institutional shortcomings deprived the Court
of relevant information, but were remedied by the exceptional disclosure of the sourcesfilesto the
Court and the specia advocates. Hence, aremedy has been provided to the Applicant with regard to

human sources and polygraph issues.

Theissues
[50] The present motion raises questions with regard to the conduct of the Ministers, CSIS and,
in some way, the Court in relation to the security certificate proceedings. The questions can be

broken down as follows:

1) Does the destruction of originals of conversations which were summarized in
accordance with a CSIS policy call for the exclusion of the summaries of evidence
based on the doctrine of abuse of process and subsection 24(1) of the Charter?

2) Do any of the following events or situations, cumulatively, amount to an abuse of
process which would call for astay of proceeding:

a) Has the destruction of originals of conversations (which were summarized)
by CSIS in accordance with the CSIS policy OPS-217 impaired Mr. Harkat’s

right to disclosure?
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b) The impact of the destruction of originals of conversations (which were
summarized) on the special advocates duties?

C) The dleged breach of CSIS sduty of candour;

d) The passage of time;

e) The search of Mr. Harkat’ s home;

f) The aleged violation of the solicitor-client privilege;

0) The human source and polygraph issues.

The applicable law

On the exclusion of evidence

[51] Theexclusion of the summaries of conversations sought is based on an abuse of process
doctrine. Mr. Harkat invokes subsection 24(1) of the Charter. To grant that remedy, a court must be
convinced that the remedy sought is just and appropriate (R. v. O’ Connor, [1995] 4 S.C.R. 411,
para. 68 (“O’ Connor”). The applicable criterion in determining the exclusion based on abuse of
processis 1) the prejudice caused by the abusein question will be manifested, perpetuated or
aggravated through the conduct of the trial, or by its outcome; and 2) no other remedy is reasonably

capable of removing that pregjudice (O’ Connor, at para. 75).

[52] Theapproach developed in the criminal law context with regard to the exclusion of evidence
isinformative in that it identifies the relevant criteriaand factors. In R. v. Grant, 2009 SCC 32
(“Grant™), the Supreme Court indicated that the remedy of exclusion of evidence wasto be used

while considering the purpose of subsection 24(2) of the Charter which isto maintain the good
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repute of the administration of justice. In Grant, at paragraph 85, three criteriawere identified for

considering the exclusion of evidence when considering a Charter violation:

- Society’ sinterest in the adjudication of the case on its merits;

- The impact of the breach on the Charter protected interests of the accused;

- The seriousness of the Charter infringing state conduct.

These three criteria“ encapsul ate consideration of “al the circumstances’ of the case” (Grant, at
para. 85) and enable ajudge to determine whether, on baance, the admission of the evidence

obtained by Charter breach would bring the administration of justice into disrepute.

[53] Mr. Harkat seeksthe exclusion of the summaries of conversations based on subsection 24(1)
of the Charter and an abuse of process doctrine. While the exclusion of evidence typically flows
from subsection 24(2), it can also be granted under subsection 24(1), but only in caseswhere “aless
intrusive remedy cannot be fashioned to safeguard the fairness of the trial process and the integrity
of the justice system” (R. v. Bjelland, 2009 SCC 38, at para 19 (“Bjelland”)). Then, the accused
must show one of two elements:. 1) that the prejudice suffered affects the fairness of the trial, where
fairnessisto be considered both from the accused’ s perspective and that of society; or 2) the
admission of the evidence would compromise the integrity of the justice system (see Bjelland, at
paras. 19, 22 and 23). The Court has to analyze the exclusion remedy through the prism of
subsection 24(1) of the Charter, as Mr. Harkat’ s submissions indicate. However, as both parties

have readily donein their written submissions, the Court will also draw principles from case law
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arising under subsection 24(2) in order to fully assess Mr. Harkat’ s claims. This approachis also

taken in the context of the stay of proceedings. It isuseful here to remind the content of section 24

of the Charter:

Enforcement of guaranteed
rights and freedoms

24. (1) Anyone whose rights or
freedoms, as guaranteed by this
Charter, have been infringed or
denied may apply to a court of
competent jurisdiction to obtain
such remedy as the court
considers appropriate and just
in the circumstances.

Exclusion of evidence bringing
administration of justice into
disrepute

(2) Where, in proceedings
under subsection (1), a court
concludes that evidence was
obtained in a manner that
infringed or denied any rights
or freedoms guaranteed by this
Charter, the evidence shall be
excluded if it is established that,
having regard to all the
circumstances, the admission of
it in the proceedings would
bring the administration of
justice into disrepute.

Recours en cas d'atteinte aux
droits et libertés

24. (1) Toute personne, victime
de violation ou de négation des
droits ou libertés qui lui sont
garantis par la présente charte,
peut sadresser aun tribunal
compétent pour obtenir la
réparation que le tribuna estime
convenable et juste eu égard

aux circonstances.

Irrecevabilité d'é émentsde
preuve qui risqueraient de
déconsidérer I'administration
delajustice

(2) Lorsgue, dans une instance
visée au paragraphe (1), le
tribunal aconclu que des
éléments de preuve ont é&é
obtenus dans des conditions qui
portent atteinte aux droits ou
libertés garantis par la présente
charte, ces d éments de preuve
sont écartés sil est éabli, eu
€gard aux circonstances, que
leur utilisation est susceptible
de déconsidérer I'administration
delajustice.
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On the stay of proceeding

[54] The Supreme Court has very clearly set out the applicable test for granting a stay of
proceedings and how the Court faced with a motion for a stay under subsection 24 (1) must consider
itsdecision. In O’ Connor, at paragraph 68 (O’ Connor), the Supreme Court stated that:

It isimportant to remember, however, that even if aviolation of s. 7

is proved on abalance of probabilities, the court must still determine

what remedy isjust and appropriate under s. 24(1). The power

granted in s. 24(1) isin terms discretionary, and it is by no means

automatic that a stay of proceedings should be granted for a violation

of s. 7. Onthe contrary, | would think that the remedy of ajudicial

stay of proceedings would be appropriate under s. 24(1) only in the

clearest of cases. Inthisway, the threshold for obtaining a stay of

proceedings remains, under the Charter as under the common law

doctrine of abuse of process, the "clearest of cases'.
[55] Thus, when abreach of the Charter has been found, a stay of proceedingsis not automatic.
The applicable standard isthat of the “clearest of cases’ where astay iswarranted and as such, a
stay of proceedingsis aremedy of last resort (Canada v. Tobiass, [1997] 3 S.C.R. 391 (“ Tobiass’)).
In any other case, the Court may fashion aremedy pursuant to subsection 24(1) in order to address
the Charter breach. As stated earlier, the Supreme Court has accepted that, when an abuse of
processisaleged, it must be shown that (1) the prejudice caused by the abuse in question will be
manifested, perpetuated or aggravated through the conduct of the trial, or by its outcome; and (2) no
other remedy is reasonably capable of removing that prejudice (O’ Connor, at para. 75). On many
occasions, the underlying justification has been stated as “ compelling an accused to stand trial
would violate those fundamental principles of justice which underlie the community's sense of fair

play and decency and to prevent the abuse of a court's process through oppressive or vexatious

proceedings, and only in clearest of cases should a stay be granted” (see, for example, R. v. Potvin,
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[1993] 2 S.C.R. 880; R. v. Sott, [1990] 3 S.C.R. 979; Blencoe v. British Columbia (Human Rights
Commission), 2000 SCC 44 (“Blencoge’)). A stay of proceedingsis granted when the proceedings
are tainted to such a degree that allowing the case to continue would tarnish the integrity of the court
(R v. Conway, [1989] 1 S.C.R. 1659). Thistest for astay of proceedingsis derived from crimina
law and common law, but iswholly applicable to administrative law (Blencoe, a para. 120). Not
every breach of a Charter right will amount to an abuse of process: the abuse “must have caused
actual prejudice of such magnitude that the public’ s sense of decency and fairnessis affected”

(Blencoe, at para. 133).

[56] Whenitisstill uncertain whether the conduct in issueis sufficiently blameworthy to warrant
astay of proceedings, athird criterion is used: society’ sinterest in proceeding with afull hearing
leading to afina decision on the merits of the case (R. v. Regan, 2002 SCC 12, at para. 57
(“Regan”); Tobiass, at para. 92). Thisincludes, as cited by the Ministers, the prosecution of
immigration cases against a person accused of crimes against humanity (Lopesv. Canada (M.C.1.),
2010 FC 403). In Al Yamani v. Canada (M.C.1.), 2003 FCA 482, allegations of terrorism were
deemed of the most serious kind and their gravity called for a continuation of the proceedings.
Furthermore, afinal determination of the validity of the terrorism charges was deemed to be a
compelling societal interest, asit was clearly stated at paragraphs 38 and 39:

Terrorist organizations by their nature are unpredictable. The

existence of deeper cellsiswiddy recognized and the mere fact

someone has lived peacefully in Canada for many years does not

preclude them from being a threat to the security of Canadians.

Contrary to the appellant's arguments, an allegation that someoneisa

former member of aterrorist organization therefore isavery serious

one. Therefore, the gravity of the allegations argues in favour of
continuing the proceedings.
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(...)

Finally, the appellant arguesthat it is necessary to "consider the

entire context of the circumstances' and not dissect each argument

one by one. | acknowledge that some of the issuesraised by the

appellant could, in some circumstances, support an abuse of process

argument. However, in the context of proceedings concerning an

allegation there are reasonabl e grounds to believe that the appellant is

or was amember of an organization that there are reasonable

groundsto believe is or was engaged in terrorism, thereisa

compelling societal interest in obtaining a decision on the merits.
[57] When no breach of the Charter isfound, an abuse of process theory can still be applied
sinceit isrecognized by the common law, even if a* strong convergence” between the two is noted
(O Connor; Toronto (City) v. C.U.P.E., Local 79, 2003 SCC 63, at para. 36 (“C.U.P.E.”); United
Sates of America v. Shulman, 2001 SCC 21). The Supreme Court notes, at paragraph 70 of
O’ Connor, “that the only instances in which there may be a need to maintain any type of distinction
between the two regimes will be those instances in which the Charter, for some reason, does not
apply yet where the circumstances nevertheless point to an abuse of the court's process’.

Essentially, abuse of processis recognized at common law, but it is essentialy subsumed into the

principles of the Charter (Regan; C.U.P.E., at para. 36).

[58] The Court’ sauthority to declare that there has been an abuse of processis*an inherent and
residua discretion to prevent an abuse of the court’s process’ (C.U.P.E., at para. 35). In striking
similarity to the tests applied when abuse of processis considered as aremedy provided by
subsection 24(1) of the Charter, the Supreme Court noted that a stay can be granted where
compelling an accused to stand trial would violate those fundamental principles of justice which

underlie the community's sense of fair play and decency and to prevent the abuse of a court's
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process through oppressive or vexatious proceedings. only in clearest of cases should a stay be

granted (R. v. Jewitt, [1985] 2 S.C.R. 128).

TheAnalysis

Does the destruction of originals of conversations, which were summarized in accordance with
CSISpalicy, cdl for the exclusion of the summaries as evidence on the doctrine of abuse of process
and under subsection 24(1) of the Charter?

[59] ItisMr. Harkat’s submission that the summaries of conversations (see ex. M7 at Appendix
K) should be excluded as evidence since the originals of these conversations have been destroyed in
accordance with CSIS policy OPS-217. The Supreme Court declared that this policy was
inappropriate since, in the Court’s opinion, CSIS is bound to retain the information it gathers within

the limits established by the legidation governing its activities (see Charkaoui #2, a para. 2).

[60] The public evidence filed by the Ministers includes both summaries of six interviews
between Mr. Harkat and intelligence officers and summaries of conversationsinvolving Mr. Harkat.
Both intelligence officers notes and originals of conversations were destroyed after summaries
were made in accordance with the CSIS policy. These conversationsinvolve key individuals
related to Mr. Harkat, either as individuals he met or family members such as hisfather, brother or
his Algerian fiancée and her mother. Mr. Harkat is only seeking the exclusion of these summaries of
conversations as evidence. He is not seeking the exclusion of the summaries of six interviews with

intelligence officers.
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[61] Inorder to understand what is sought to be excluded, it isimportant to cite them asthey

were disclosed to Mr. Harkat. The summaries of conversations are the following:

1) In September 1996, HARKAT discussed the date and time of an
individua’s, believed to be Mohammed Aissa Triki (also known as
Wad) arrival at the Montreal Airport. HARKAT counseled Triki on
his processing through Canadian Immigration: Triki wasto tell his
story asitis, not lieand call HARKAT when he has |eft the airport.
HARKAT would pick him up. HARKAT aso told Triki that the
interview at the airport was brief and that he should give them
photocopies of his papers but keep the originalsfor hislawyer.
HARKAT further told Triki to deny knowledge of anyone in Canada.
Triki told HARKAT to not inform “the guys from Peshawar” of his
arrival.

2) In September 1996, HARKAT received a message from Wael aso
known as Mohammed Aissa Triki indicating that the latter could be
reached at a hotel in Montreal.

3) In September 1996, Wad (also known as Mohamed Aissa Triki)
advised HARKAT that he was staying at ahotel in Montreal. Wael
and HARKAT discussed whether or not the latter would be picking
Wadl up in Montredl. If HARKAT was not available, Wael had a
friend in Toronto who was willing to pick him up. Wael planned to
stay in Ottawa, get to see “the guys’ and possibly go to Toronto later.
Weael indicated that he would take the bus and asked HARKAT to
wait for him at the bus station in Ottawa. HARKAT indicated that he
would send hisfriend to pick Wael up and drive himto HARKAT's
house. HARKAT would meet Wad at the house later that day. Later,
afriend advised HARKAT that Wael had arrived in Ottawa.
HARKAT asked the friend to drive Wael to HARKAT’ s house.

4) In November 1996, Al Shehre spoketo HARKAT from London,
United Kingdom. Al Shehre addressed HARKAT as*Abu Muslim”
and asked how the “brothers’ were doing. When Al Shehre said that
HARKAT might remember him as“Abu Messab Al Shehre of
Babi”, HARKAT quickly said that Abu Mudim was not there and
identified himself as Mohamed. When asked, HARKAT told Al
Shehre that he did not know where Abu Muslim was, and said he did
not know when Abu Muslim would be returning.



5) In November 1996, HARKAT received an apology on behalf of
Abu Messab Al Shehre for the use of HARKAT s alias, Abu
Musdlim. HARKAT tried to avoid being called Abu Mudim.

6) In February 1997, HARKAT identified himself to Hadje Wazir as
“Mudim” from Canada. HARKAT inquired about Khattab or any of
Khattab's * people’ . Hadje Wazir had not seen Khattab for along
time but he did see ‘his people’ . HARKAT aso inquired about Wae,
also known as Mohamed Aissa Triki. HARKAT furnished his
telephone number and asked that it be provided to Wael and *any
brother who showed up at Wazir's Centre to do transaction’.
HARKAT aso used to do “transactions’ at Hadje Wazir's Centre.
HARKAT’ s number could aso be provided to Abu Baseer who used
to visit Hadje Wazir' s Center for transaction purposes. Hadje Wazir
had not seen Abu Baseer for awhile but was seeing Abu Mazen and
Abu Maher. HARKAT was pleased with this news and asked for
Abu Maher’ s phone number. Hadje Wazir promised to have Abu
Maher contact HARKAT. HARKAT also inquired about Al Dahhak
and Dr. Abdelsamad. Further, HARKAT asked for Wael’ stelephone
number. Hadje Wazir did not have Wael’ s cellular phone number ‘on
thelist’.

7) In March 1997, HARKAT indicated that Ahmed Khadr wasin
Ottawa. HARKAT had met with him at the Centre and would be
meeting him again on Monday.

8) In March 1997, HARKAT discussed some financia arrangements
with an acquaintance in Ottawa who stated that he contacted Abu
Zubaydah, at the “place” (believed to be a country) where HARKAT
“used to be’. Abu Zubaydah wanted HARKAT to help pay Abu
Messab Al Shehre' slegal fees, and HARKAT was asked if he could
come up with $1,000.00 dollars. HARKAT replied that he was ready
to pay that amount if he was contacted by Abu Zubaydah. When
asked, HARKAT said he did not fear being contacted at home by
Abu Zubaydah, and that he knew Abu Zubaydah personally.

9) In August 1997, HARKAT was provided with the telephone
number for Al Dahak and Zuhair. HARKAT also discussed how the
Ad Daawah Center invited all Mudlimsto purchase gas from
Mohamed, the Moroccan. HARKAT indicated that he had spent the
$30,000.00 dollars he had on the side. It was hisintention to travel
where Hadje Wazir was residing, and ask him for money. HARKAT
could easily get money from Hadje Wazir.
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10) In November 1997, two individuals (1 and 2) discussed how
HARKAT had strayed from Idam. HARKAT was a practising
Muslim who had become addicted to gambling and accustomed to
Western life. Individual 2 noted that HARKAT had lived in Pakistan.
When Individua 1 asked whether HARKAT was committed to Al
Gamaa Al Idamiya (AGAI), in Pakistan, Inidividua 2 indicated that
HARKAT was “one of them” but he was not tasked to do “great
things’ dueto hisleg problems.

11) In January 1998, two of HARKAT’ s acquaintances had a
discussion about HARKAT. When one inquired about the
whereabouts of Abu Mudlim, the other said to ignore HARKAT
because he was frequenting the casino, disco bars and drinking
alcohol. One acquaintance told the other to inform HARKAT' s
contacts in Saudi Arabiato stop wiring money to him because “he
(HARKAT) had changed drastically”, and the money he was
receiving was not used properly. One acquaintance asked the other to
cover up HARKAT’ s story and he would see what he could do to get
HARKAT back to hisIdamic faith.

12) In February 1998, HARKAT told Fahad Al Shehri that he had to
keep a“low profile” as he needed statusin Canada. HARKAT
mentioned that he had at the very least managed to send afriend to
visit and help Al Shehri while hewasin prison. HARKAT told Al
Shehri that as soon as he received Canadian status, he would be
“ready”. HARKAT advised that he was not in aposition to say what
he wanted to say.

In February 1998, HARKAT discussed hisimmigration case with Al
Shehri. HARKAT’ s problems with Immigration erupted following
Al Shehri’svisit to Canada and the confirmation that HARKAT and
Al Shehri were associated. HARKAT asked Al Shehri to send him
$1500.00 dollarsto cover the legal feesfor hisimmigration process.
Al Shehri promised to send the money as soon as possible.
HARKAT asked Al Shehri to get the money from “the group” if he
could not get it on hisown.

13) In September 1998, an acquaintance of HARKAT told him that a
female investigator from CSIS had interviewed him in relation to
HARKAT’ s nationality, his past activitiesin Afghanistan and
Pakistan, and his relationship with Algerian community membersin
Ottawa. The acquaintance told the CSISinvestigator that HARKAT
was an Algerian from the province of Tirat (sic) and that HARKAT
was known to Algerians as Mohamed, the Tiarti. HARKAT
indicated that CSIS checked on him with many members of the

Page: 30



Algerian community in Ottawa and was watching him due to
contradictory information CSIS had received on him. HARKAT
indicated that he was questioned by CSISin relation to possible
aliases and whether or not he entered Canada using a fal se passport.
He furthered that he tried to tell CSISthe truth but, according to him,
CSISwas not listening. HARKAT told CSISthat they should check
on him with the Algerian government. HARKAT also commented
that if CSI'S possessed strong evidence against him, he would have
been deported by now.

14) March 12, 2009 — In May 2001, Harkat spoke with his brother
Badrani in Algeria. Harkat reprimanded Badrani for giving money to
an Algerian who had promised to procure immigration papers for
385. Harkat explained to his brother that this was a ploy to obtain
money from naive people. Harkat said he knew people who were
married in Canadaand till could not get their status in Canada so
why would anyone believe it would be possible to obtain Canadian
immigration papersin Algeriafor uneducated Algerianslike
Badrani. Harkat was angry and told Badrani not to waste the money
he had sent him in thisway. Harkat then spoke with his mother and
told her he had sent 40 million. Harkat spoke with his brother
Badrani again and asked him to send him a copy of his police record
and also to forget about coming to Canada. Badrani promised to ook
into it. Harkat then spoke with his sister Jamaa and told her he was
not hurt following his car accident but he had lost his job. Harkat told
Jamaathat he often viewed Algerian web sites and was aware of
what was going on there.

15) In May 2001, Harkat told afriend that the imam never sent him
the registration papers for his marriage. Harkat said he needed proof
of his marriage because he was meeting with hislawyer to cance his
refugee application and replace it with an immigration process based
on marriage. Harkat explained he needed these papers because his
father was 80 years old and sick. Harkat and the friend would visit
theimam later that night.

16) In June 2001, Harkat spoke with a friend who said she would
have to submit a new immigration request within two months or
leave Canada, unless her brother sponsored her and her family.
Harkat said the brother had not received his own immigration papers
yet. Thefriend said her brother’ simmigration case was being
blocked by CSIS and added that she should not talk about it and said
that CSISwas looking for people. Harkat suggested she should get
married to which she replied that her brother was seeing if one of his
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friends wanted to marry her for money. Harkat told hisfriend he
could no longer see her because he did not want to create any further
problems with his marriage. Harkat said he would like to see her to
talk and suggested she call him when he was finished work.

17) In June 2001, Harkat spoke with Badrani in Algeriaand asked
him to find a house for him to buy in Algeria. Harkat said he would
go to Algeria soon. Harkat spoke to hisfather and asked for news
about the political and economic situation in Algeria. Hisfather said
the situation was very calm. Harkat said he was thinking of going to
Algeriain the following two months.

18) In May 2001, HARKAT had a conversation with his fiancée
Khaira Abdel Khader and her mother Yaminain Algeria. HARKAT
indicated that he was still waiting for acopy of his police record and
once he received this, he would be able to prepare his papersto at

last be ableto go to Algeriaand marry Khaira. Khairatold HARKAT
that she was not able to pass her baccalaureate and pleaded with
HARKAT to send her 500,000 so she could buy the baccal aureate.

19) In May 2001, during another conversation with Khaira Abdel
Khader and her mother Yaminain Algeria, Y amina suggested to
HARKAT that he buy ahouse. HARKAT said that he was thinking
of sending money to Algeria so that when he arrived there he would
have enough money to buy ahouse. HARKAT explained that he was
on employment insurance for a 6 month period and would not work
until his papers were ready. HARKAT added that once his papers
were ready, before the end of the year, he would travel to Algeriaand
get married.

20) In June 2001, in another conversation with his fiancée Khadija
(another name for Khaira Abdel Khader) and her mother Yaminain
Algeriga(sic), HARKAT told Yaminathat if he did not have a
response for his papers, he would go to Algeriaand hewould buy a
house and stay there for six months. HARKAT explained to Khadija
that he did not understand why things were not working out for him,
and that his lawyer told him that he had bad luck in hisfile because
hisfile was controlled by alazy person. HARKAT added that his
lawyer was doing everything necessary to solve the problem. In
response to Khadija, HARKAT said that he did not think he would
bring her to Canadato live with him. Khadija said that she would
like to come to Canada but HARKAT explained he would like her to
remain in Algeriato raise their future children.

(seeex. M7 a Appendix “K”)
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[62] Mr. Harkat asksthe Court to exclude all the 20 summaries of conversations, including the
onesinvolving hisfamily (conversations 14 to 20). However, he did admit having had conversations
with family members and did not disagree with the content of the summaries made in relation to
them (see Transcript of Proceedings, Vol. 15 (Feb. 5, 2010) at 41). Concerning the other summaries
of conversations, he rgects agood number of them (see K5, K6, K7, K8, K9 and K12 and written
submissions of public counsel, Annex B); he acknowledges that he may have had other
conversations (K1, K3, K4, K13), but gave them some context. He also disagreed with what two

acquaintances said about him (K 10) and other conversations were nuanced (K1, K2).

[63] Theoriginasof these conversations were destroyed once transcribed into areport in
accordance with CSIS policy OPS-217. This policy wasinvoked by CSISin response to what it
considered the applicable legidative requirement (section 12 of the CSSAct), on the use and
retention of operational notes. The policy included operational notes, handwritten notes, audio and
video recordings. The policy made it clear that operational notes were temporary in nature, and had
to be destroyed once transcribed into areport (see Charkaoui #2 at paras. 29 and following). The
summaries of conversations were made accordingly and are part of reports made by intelligence
officers in accordance with other policies of CSIS for the purposes of disclosure in the present
proceeding. The summaries of conversations were derived from these reports which, if disclosed
publicly, would be injurious to national security. As noted earlier, in Charkaoui #2 (see para. 64),
the Supreme Court invalidated policy OPS-217 on the basisthat CSIS must retain operational notes

for disclosure to the Ministers, the Court and the special advocates when issuing security
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certificates. It isthen the duty of the designated judge, with the help of Ministers counsel and the
specia advocates, to disclose non-privileged information to the named person without causing

injury to national security or endanger the safety of any person.

[64] Therefore, a the time, the destruction of originalstook place in accordance with CSIS
policy only after areport had been created and therefore ensuring that the information was

preserved. There was no malicious intent whatsoever.

[65] John, theintelligence officer who testified in public in support of the Ministers' allegations
against Mr. Harkat, explained the process followed by CSIS personnel to ensure the quality of the

summaries of audio recordings. There was also closed evidence on that topic.

[66] Having fully reviewed the confidential information in support of the allegations, and having
gained a knowledge of the factual situation surrounding Mr. Harkat’ slife at the time, each summary
of conversation, including the ones with hisfamily or fiancée, is supported by the evidence, whether
public or confidential, which further supports the content of the summaries. It is significant that the
individuals involved in these conversations are related to Mr. Harkat’ s past life and the contents of
the conversations are related thereto. The summaries accurately reflect Mr. Harkat’ slife at the time

and | therefore find them reliable.
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[67] They areredacted in such away asto give Mr. Harkat more information in support of the
allegations made against him. They alow him to better understand the case made and respond to it

if he so chooses. In most cases, he denied having them.

[68] AsnotedinR. v.La, [1997] 2S.C.R. 680 (“R.v.La"), thereisno absolute right to the
production of originas of documents, but when relevant material once available becomes non-
existent, then that calls for a proper explanation. Such was the case in the present proceeding. If
originals of documents are not available, then we must determine whether or not the faillure to have
the originals has prevented the named person from making afull answer and defence, and whether
or not the circumstances as described violated the fundamenta principles underlying the
community’ s sense of decency and fair play and cause prejudice to the integrity of the judicid
system. If that isthe case, violation of section 7 will have been shown and aremedy pursuant to

subsection 24(1) will be fashioned.

[69] Inthe present circumstances, the originals were summarized as part of confidential reports
from which summaries of conversations were made and disclosed to Mr. Harkat. The effect of
disclosing such summaries was to give Mr. Harkat further disclosure to make afull answer and
defence. Furthermore, the loss of the originals of the conversations did not occur as aresult of a

dishonest intent to destroy valid evidence, but rather as aresult of the application of CSIS policy.

[70] Thedisclosure madeto Mr. Harkat as aresult in part of the specia advocates work in

protecting his interests in closed hearings, gave him better access to the intelligence information
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gathered by CSIS on him. Through the persistent work of al concerned, more information was

disclosed to Mr. Harkat and his counsdl.

[71]  Mr. Harkat submitsthat the originals of these conversations would have enabled him to
challenge them on the basis of faulty voice identification, inaccurate trandation, etc. Thereisno
evidence that these challenges would have been successful. On the contrary, the evidence presented

in public and closed hearings supports the facts and substance of these summaries.

[72] Asnoted earlier, following O’ Connor, astay can be granted if prejudice caused by the
alleged abuse will be perpetuated or aggravated through the conduct of the trial or its outcome and
no other remedy is available. As the summaries and the information provided to Mr. Harkat show,
the aleged prejudice, even if found to be existent (which in my view is dubious), it would not be
perpetuated or aggravated should the proceedings continue. If anything, the proceedings have
resulted in additiond relief. Without adoubt, Mr. Harkat has benefited from more substantive
disclosure. Aswell, the assessment of secret evidence was made by his specia advocatesin the

defense of hisinterests.

[73] Inboth Grant and Bjelland, the Supreme Court clearly shows a concern in ensuring that the
adminigtration of justice iswell preserved and the integrity of the justice system is protected.
Depending on the seriousness of the Charter breach, the remedy must be such that a sound
adminigtration of justice prevails. The chosen remedy must ensure that the trid isfair both from the

accused’ s perspective and that of society.
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[74] Whether considered through the prism of “the integrity of the justice system” or through the
concept of “bringing the administration of justice into disrepute”, it is clear that the impact of
admitting or excluding the evidence on the justice system’ s repute must be considered. As such, the
circumstances of this case do not suggest that there has been an abuse of process, nor that pregjudice
was suffered by Mr. Harkat. The fairness of thetrial, from the Applicant and society’ s perspective,
has not been affected by the destruction of source documents or the admission of evidence spawned
from destroyed documents. As required by Bjelland, the Court must assessif aless drastic remedy
cannot be fashioned. In the present case, remedies were indeed granted, following Charkaoui #2

and the disclosure orders issued by this Court.

[75] Asillustrated, substantial disclosure was given with regard to the summaries and while the
source documents have been destroyed, this destruction was subsequent to an effort to preserve their
content. It isimportant to recall the Supreme Court’ s findings in Charkaoui #2, at paragraph 77,
with regard to the admission of documents the sources of which have been destroyed:

Consequently, it would be premature at this stage of the proceedings
for the Court to determine how the destruction of the notes affects the
reliability of the evidence. The designated judge will bein a position
to make that determination, as he will have al the evidence before
him and will be able to summon and question as witnesses those who
took the interview notes. If he concludes that thereis areasonable
basis for the security certificate but that the destruction of the notes
had aprgjudicia effect, he will then consider whether Mr. Charkaoui
should be granted aremedy. (emphasi s added)
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[76] Therefore, in order to assume this duty, the Court will not exclude the summaries of
conversations as evidence for the reasons mentioned above. It isaso in the best interest of justice
which includes the best interest of society that this certificate case be decided on al the evidence
adduced. With the disclosure of these summaries of conversations, Mr. Harkat was in a better
position to understand the case made against him and respond to it. The destruction of originals of
conversations replaced by summaries of conversations has not caused a prejudice constituting a

Charter breach based on an abuse of process theory. No section 24 Charter remedy iscaled for.

Do any of thefollowing events or restrictions, cumulatively, amount to an abuse of process
which would call for a stay of proceeding?

Did the destruction of originals by CSIS in accordance with the policy OPS-217 impair Mr.
Harkat’ s right to disclosure?

[77]  For the reasons mentioned above concerning the exclusion of evidence of summaries of
conversations, Mr. Harkat’ s right to disclosure has not been impaired. In addition, | would refer to
Harkat (Re), 2010 FC 1241 and Harkat (Re), 2010 FC 1242, which explain at length the new
disclosure process with the participation of specia advocates. | would like to make additional

comments.

[78] Mr. Harkat submitsthat “it may bejust impossible’ to establish a procedural mechanism
that would result in sufficient disclosure and ensure that the named person will be properly informed
of the case made against him and able to respond to it because of national security imperatives. As
can be seen from the current legidation, Parliament has adopted a disclosure process which

facilitates the named person’ s ability to know the case made against him and respond to it.



Page: 39

[79] Substantia and relevant evidence was disclosed to Mr. Harkat, which apprised him of the
case made against him. The responses presented to refute the allegations reveal that he has been

informed satisfactorily. A review of histestimony isaso informative in that regard.

[80] Tobeexplicit asto the alegations made and some of the evidence disclosed to Mr. Harkat,

it isuseful to describe and point out some elements disclosed to Mr. Harkat.

[81] The security certificateis supported by a Classified Security Intelligence Report (*CSIR” or
“TS SIR") from which a Public Security Intelligence Report (“PSIR” —ex. M5) wasfiled on
February 22, 2008, and provided to Mr. Harkat. The public document was available at the time the
two specia advocates were appointed and they disposed of one month to discussit with Mr. Harkat
and his public counsel prior to the time when the special advocates became privy to the classified
information. At that point, the special advocates needed to obtain judicial authorization to
communicate since they had received accessto the TS SIR. A Revised Public Security Intelligence
Report (“RPSIR” —ex. M7), the result of an ongoing process of reviewing the classified information
in closed hearings with dl involved which brought the disclosure of additional information, was
provided on February 6, 2009. Generaly, the RPSIR allegesthat, prior to and after arriving in
Canada, Mr. Harkat engaged in terrorism by supporting terrorist activity as amember of the terrorist
entity known asthe Bin Laden Network (“BLN"). The allegations and evidence disclosed by the

Ministers are as follows;



@

(b)

(©
(d)

(€

(f)

(9)

(h)

Prior to arriving in Canadain October 1995, Harkat was an active member of
the Bin Laden Network and was linked to individuals believed to be in this
Network. He was untruthful about his occupation in Pakistan as he had
concealed from Canadian authorities his activitiesin support of Idamist
extremist organizations,

In Algeria, Harkat was a member of the Front ISamique du Salut (“FIS’), a
legal political party at the time. Harkat acknowledged his support for the FIS
from 1989. After being outlawed in 1992, the FIS created a military wing,
the Armée idamique du salut, which supported a doctrine of political
violence, and was linked with the Group idamique armé (“GIA™). The GIA
supported a doctrine of depraved and indiscriminate violence, including
against civilians. When the FIS severed its links with the Group iSlamique
armé (“GIA”), Harkat indicated that hisloyalties were with the GIA.

Harkat' s decision to aign himsalf with the GIA isan indication of support
for the use of terrorist violence;

Harkat was associated with |bn Khattab;

The Algerian Mohammad Adnani (ak.a. Harkat), aformer soldier in
Afghanistan, was amember of the Egyptian terrorist organization Al Gamaa
a Idamiya (“AGAI");

After arriving in Canada, Harkat engaged in activities on behalf of the Bin
Laden Network using methodologies typical of deepers;

In support of clandestine activities, members of the Bin Laden Network use
false documents. When Harkat arrived in Canada he was in possession of
two passports, a Saudi Arabian passport and an Algerian passport. The Saudi
Arabian passport bearing the name Mohammed S. Al Qahtani was declared
and was verified as fraudulent. Saudi passports were determined to be the
passports of choice for Mudlim extremists entering Canada because prior to
2002, Saudi passport holders did not require avisato travel to Canada;

Harkat used aiases such as Mohammed M. Mohammed S. Al Qahtani Abu
Muslim, Abu Mudlima, Mohammad Adnani, Mohammed Adnani, Abu
Muslim, Mohammed Harkat, and Mohammed — the Tiarti, and concealed
them in order to hide hisidentity and hisred activities on behaf of the Bin
Laden Network;

Harkat kept alow profile as he needed status in Canada following which he
would be “ready”. He was a deeper who entered Canada to establish himself
within the community to conduct covert activities in support of 1damist
extremism,
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0] Harkat used security techniques and displayed a high level of security
consciousness to avoid detection;

()] Harkat concealed his previous whereabouts, including the period that he
spent in Afghanistan. Harkat aso concealed his links with Idamist
extremigts, including his relationship with persons in Canada, in part to
disassociate himself from individuals or groups who may have supported
terrorism,

(k) Harkat maintained linksto the financial structure of the Bin Laden Network
and concealed these links. He had access to and received, held or invested
money in Canada originating from the Bin Laden Network. He also had a
relationship with Hadje Wazir, abanker Harkat knew from Pakistan, who is
believed to be the same individual as Pacha Wazir —an individua involved
in terrorist financing through financial transactions for 1bn Khattab and the
Bin Laden Network;

)] Harkat assisted |damist extremists in Canada and their entry into Canada,
and concedaled these activities. Harkat counselled Wael (a.k.a. Mohammed
Aissa Triki) on his processing through Canadian immigration including
denying knowledge of anyone living in Canada, and contacting Harkat once
cleared through immigration. Harkat spoke to Abu Messab Al Shehre while
hewasin London, U.K. Al Shehre was searched upon arrival in Canada and
found to be in possession of various documents (i.e. ashopping list of
munitions and weapons) and paraphernalia (i.e. weapons or parts thereof),
including a head banner usually worn by Idamist extremists whenin
combat, and believed to be covered with written Koranic verses. Al Shehre
was detained and Harkat visited himin jail, but denied any previous contact;
and

(m)  Harkat had contacts with many international 1damist extremigts, including
those within the Bin Laden Network, and other numerous Islamist
extremigts, including Ahmed Said Khadr and Abu Zubaydah.
[82] Aspart of the RPSIR, the appendices contain a brief description of organizations or
individuals such as Al-Qaeda, the Groupe Idamique Armé (“GIA”), Ibn Khattab and Ahmed Said
Khadr. It also includes sx CSIS summary interviews with Mr. Harkat from May 1, 1997 to

September 14, 2001, aswell as 13 summaries of conversations (the “K conversations’) (see

paragraph 61 of the present reasons). These summaries relate to Mr. Harkat, either as a participant
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in, or asthe subject of, the conversation, from September 1996 to September 1998. They are used
by the Ministers as support evidence to the allegations. Such disclosure of evidentiary information
had never taken place before. The substance of these conversations was carefully set out on the
basis of CSIS s book of information and became exhibits. All counsel involved in the closed
hearings made that possible. Finaly, the RPSIR also has public information relied upon and
immigration documents concerning Mr. Harkat. Thistype of evidence explainsthe Ministers view

of Mr. Harkat’ s Situation.

[83] Asaresult of ongoing reviews of the classified information during closed hearings, more
detailed factual allegations and evidence were provided to Mr. Harkat and filed publicly on April
23, 2009 (see ex. M10):

@ Harkat operated a“guesthouse’ in a suburb of Peshawar, Pakistan. Thereis
information to suggest that the guesthouse may be linked to 1bn K hattab, and
was used by mujahideen who were on their way to or from training campsin
Afghanistan with the facilitation of Harkat;

(b) Thereisinformation that demonstrates that Harkat had access to sums of
money when he required it. After he arrived in Canada, Harkat received
money from contacts abroad; and

(© Thereisinformation to the effect that Harkat worked for the same
organization (Human Concern International) as Ahmed Said Khadr and was
acquainted with Khadr before Harkat came to Canada. Also, thereis
information to suggest that Harkat was entrusted with specific tasks on
behalf of Khadr.

[84] The specia advocatestook the position that such information had to be disclosed in order to

properly inform Mr. Harkat. This was done with documents prepared on the basis of sensitive
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information. On February 10, 2009, the Ministers filed a Supplementary Classified SIR, from
which a Supplementary Public SIR (ex. M11) was extracted, which alleges that:

@ From 1994 to 1995 Abu Mudim (ak.a. Harkat) was an active jihadist in
Peshawar who wasin the service of 1bn Al Khattab, not Al-Qaeda, for whom
he ran errands and worked as a chauffeur;

(b) From 1994 to 1995 one of HARKAT’ sfriend’ s was Dahhak. In February
1997, HARKAT contacted an individual in Pakistan whom he addressed as
Hadje Wazir. Identifying himself as Mudim from Canada, HARKAT asked
Wazir whether he knew Al Dahhak. Wazir advised in the negative. It is
believed that Dahhak, Al Dahhak and Abu Dahhak (aka Ali Saleh Husain)
are the same person, and that this person is associated to Al-Qaeda; and

(© While in Pakistan, HARKAT was known to have had shoulder length hair
and a noticeable limp.

[85] Thisinformation became public as aresult of numerous requests made by the special
advocates and eventually with the cooperation of the Ministers' counsel. As aresult of areview
of the Intelligence files as a consequence of the Charkaoui #2 disclosure, more detailed
information was disclosed to Mr. Harkat:

1996
Contacts with Mohammed Aissa Triki:

In September 1996. Harkat discussed with acquaintances the
upcoming visit to Canada of his Tunisian friend, Wael who used the
name of Mohamed Issafor hisvisit to Canada. (Wadl is believed
identical to Mohammed Aissa Triki). Harkat counselled “Wadl” on
his processing through Canadian Immigration. Harkat advised Triki
to tell hisstory asit isand not to lie. Then, Harkat advised Triki to
deny knowledge of anyonein Canada and instructed Triki to contact
Harkat once he had cleared Canadian immigration. Triki, who
claimed to have $45,000.00 dollars when he arrived in Montreal in
September 1996, travelled directly to Ottawa, and took up residence
with Harkat.




Triki left Toronto on October 23, 1996, carrying afalse Saudi
passport bearing the name Mohamed Sayer Alotaibi. Later, in
November 1996, it was learned that Harkat would reimburse an
individual for any out standing telephone call bills made by Triki
whilein Canada.

I mmigration process:

In October 1996, it was learned that Harkat did not want to be
associated with anybody until he had finished with his Immigration
process.

Finance

In November 1996, during a conversation between Harkat and an
individual, the latter asked how much Harkat was willing to pay to
purchase a car. Harkat advised that money was not an issue for him.
He furthered that he would pay up to $8,000.00 dollarsfor acar in
good shape. In December 1996, Harkat advised an individual that he
would pay $7,650.00 for the car. When asked if he had the money
ready, Harkat replied that hisfriend at the school where he learns
English had guaranteed the money for him. Harkat furthered that the
money wasin the States, and he would be transferring the money.

Contactswith Abu Messab Al Shehre:

In November 1996, Abu Messab Al Shehre spoke to Harkat from

L ondon, United Kingdom. Al Shehre addressed Harkat as* Abu
Muslim” and asked how the “ brothers’ were doing. When Al Shehre
said that Harkat might remember him as* Abu Messab Al Shehre of
Babi”, Harkat, who identified himself as Mohamed, quickly said that
Abu Mudlim was not there. When asked, Harkat told Al Shehre that
he did not know where Abu Muslin was, and said he did not know
when Abu Musdlim would be returning. In concluding, Al Shehre said
sorry to bother you, Sheikh Mohamed. Later, in November 1996,
Harkat received an apology on behalf of Abu Messab Al Shehre for
the use of Harkat’ s dlias, Abu Mudim. Harkat tried to avoid being
called Abu Muslim. In December 1996, Harkat revealed to an
individual that he knew Al Shehre very well and that Al Shehre was
hisfriend.

On hisarrival in Canadain December 1996, Al Shehre' s effects were
searched by officials of Revenue Canada Customs and Excise
(RCCE), now known as the Canada Border Services Agency
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(CBSA). In his possession were various documents and
paraphernalia, including ashopping list of munitions and weapons
(for example, Kalashnikov rifle, RPG (rocket propelled grenade))
and ingtructional documents on how to kill. Among the weapons
seized by RCCE during their search were a nanchuk (a prohibited
weapon under the Criminal Code (of Canada)), agarrotte, and a
samurai sword (Wazi). Also found were a shoulder holster (reported
to be for a Russian-made gun), a balaclava and a head banner usually
worn by Idamist extremists when in combat, believed to be covered
with written Koranic verses. Asaresult, Al Shehre was detained by
RCCE.

Throughout this period, Harkat was regularly in contact with certain
acquaintances in order to keep abreast of Al Shehre’ s situation.
Harkat urged one of them to find money to pay Al Shehre'slawyer,
and suggested that that person contact Al Shrehre' s brother abroad
and ask him for money. Harkat kept himself abreast of Al Shehre's
situation until the latter’ s deportation on May 29, 1997, to Saudi
Arabia, where he was arrested on May 30, 1997.

1997
I mmigration process:

In February 1997, Harkat informed some acquaintances that he had
been accepted as arefugee, and that he was now able to apply for
landed immigrant status.

Contact with Hadje Wazir:

In February 1997, Harkat contacted an individual in Pakistan whom
he addressed as Hadje Wazir. |dentified himsdlf as“Mudlim” from
Canada. Harkat proceeded to inquire about “Khattab” (believed to be
identical to Ibn Khattab) or any of his*people”’. Wazir replied that

K hattab had not shown up for along time but his people had. At this
point, Harkat asked if Wael (believed to be identical to Mohammed
Aissa Triki) was visiting Wazir on aregular basis. Wazir advised in
the positive. Harkat furnished his telephone number and asked to be
contacted by Wadl. Harkat further asked that his telephone number
be provided either to Wadl or any brother who showed at Wazir's
Centre to do transactions. Harkat went on to explain that he also used
to do transactions at Wazir’'s Centre.
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In August 1997, Harkat said that he intended to travel to where Hadje
Woazir was residing and ask him for money. Harkat added that he
could easily get money from Hadje Wazir.

Contactswith Ahmed Said Khadr :

In March 1997, Harkat said he had met Ahmed Said Khadr at the
|damic Information and Education Centre (11EC) in Ottawa and
would meet him again shortly.

Linkswith Abu Zubaydah:

In March 1997, Harkat discussed financia arrangements with an
acquaintance in Ottawawho stated that he contacted Abu Zubaydah,
at the “place” where Harkat “ used to be”. Abu Zubaydah wanted
Harkat to help pay Abu Messab Al Shehre slegal fees, and Harkat
was asked if he could come up with $1,000.00 dollars. Harkat replied
that he was ready to pay that amount if he was contacted by Abu
Zubaydah. When asked, Harkat said he did not fear being contacted
at home by Abu Zubaydah, and that he knew Abu Zubaydah
personally. At one point during the discussion, the acquaintance
referred to Abu Zubaydah as Addahak / Aldahak

Employment

In March 1997, Harkat discussed with a potential business partner
the possibility of getting into a business venture together. Harkat
revealed that he would travel and get funds from a mutual friend.
Harkat explained that he would open afranchise for their mutual
friend’ s business in Canada. Harkat further said that he would travel
to Saudi Arabiato get the money if hisfuture partner was serious
about getting into a partnership business. The partner stated that the
best business he and Harkat could do was to run agas station. This
business would require $45,000.00 dollars from each partner. Harkat
replied that money was not an issue for him.

In October 1997, Harkat began working as a delivery person for a
pizzeriain Orleans but quit two days |ater.

Attending school:
In September 1997, Harkat registered as afull time student at an

adult high school located in Ottawa. Harkat wanted to continue his
studiesin English, physics and chemistry.
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Past activities:

In October 1997, Harkat indicated to an acquaintance that CSIS
interviewed Mohamed Elbarseigy for six hours, and the latter told
CSIS every thing he knew about him, including that he worked in
Amanat.

1998 to 1999
Contact with Abu Messab Al Shehre:

In February 1998, in a conversation with Abu Messab Al Shehre, in
Saudi Arabia at that time, Al Shehre, who addressed Harkat as our
Sheikh, asked Harkat how he viewed his friendship with him. Harkat
described it asakind of brotherhood. Al Shehrereplied that it is
more than brotherhood. Harkat stated that since he needed statusin
Canada, hetried to keep alow profile during Al Shehre' s detention,
but he managed to send an acquaintance of histo prison and provide
Al Shehrewith all kinds of help. Harkat asked Al Shehre to send
$1,500.00 to cover Al Shehre' slegal fees. Harkat advised Al Shehre
to acquire the funds from the “group” if he could not get it on his
own. Harkat openly stated that he had to keep a“low profile’ as he
needed status in Canada. Further, Harkat told Al Shehre that as soon
as hereceived his“ status’ he would be “ready”.

Plansto get married:

In June 1998, Harkat indicated to an acquaintance that he feared
being expelled by Canadian authorities, so he decided to marry a
Muslim Canadian woman to avoid deportation.

In February 1999, Harkat advised his girlfriend in Ottawathat he
would be coming over to her place the following day to seek her
hand in marriage.

In July 1999, Harkat revealed to an acquaintance that his parents had
also found him abridein Algeria. When it was suggested that Harkat
bring the bride to Canada, Harkat stated that his current girlfriend in
Ottawa would not accept that.”
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Employment

In 1998 and 1999, Harkat held jobs at various gas stations and at a
pizzeria.

In October 1998, Harkat reveaed to an acquaintance that he planned
to purchase the lease of agas station if he was granted status. Harkat
revealed that he had no problem finding the money. He only needed
$25,000.00 dollars deposit.

In August 1999, Harkat made an appointment with Canada Trust to
discuss a potential loan of $30,000.00 dollarsto invest in agas
station.

Plansto Visit Algeriaand Tunisia:

In December 1998, Harkat reveded that he would be visiting his
family in Algeriain the summer of 2001. In August 1999, Harkat
told an acquaintance that his family had advised him against
returning to Algeria and suggested they meet themin Tunisia. Harkat
revealed that if he went to Algeria, he risked being arrested simply
because he was someone of importance within the Front.

Taking cour ses.

In August 1999, Harkat revealed that he would register at an adult
high school to take an English as a second language course.

In December 1999, Harkat was looking for someone to pass his taxi
driver’ stest on his behalf. In February 2000, an acquai ntance of
Harkat told him that he had found someone to pass Harkat’ s taxi
driver’stest on his behalf.

Finance:

In October 1999, Harkat confided to his girlfriend that he had made a
mistake in quitting his other job. He added that he could not afford to
not have two jobs because he had large billsto pay. He further
revealed that he had argued with the owner of the pizza store over a
pay increase and over his schedule and the man had let him go. With
two jobs, Harkat related, he used to make $2,500.00 dollars amonth
and now with only onejob at the gas station and working seven days
aweek, he was making $1,5000.00 dollars a month. Harkat further
concluded that his situation would be better if he could pass the taxi
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driver test in November 1999. However, by the end of the same
month he was back working at the pizza store doing the same shift as
before. He justified his return to work at the pizza store by noting
that he had to pay his debts.

2000 to 2002
I mmigration process:

From 2000 to 2002, Harkat was very preoccupied with the status of
his permanent resident application and often discussed his
predicament with hisfriends. Moreover, during this period, Harkat
wasin regular contact with Citizenship and Immigration Canada
(CIC) to find out the status of his application.

Getting married:

In March 2000, Harkat believed that the only solution to his
problems with immigration was to get married. In April 2000, Harkat
found a new girlfriend, Sophie Lamarche. Harkat did not want to put
pressure on her in order to get married, however, he was thinking of
keeping her as an alternative.

In April 2000, Harkat reveaed that he talked to Sophie about his
situation who in turn told him that she promised to help him at the
appropriate time. Harkat revealed that if something happened, he
would marry her.

In May 2001, it was learned that Harkat had married Sophiein
January 2001. Later in May 2001, Harkat revealed that his marriage
with Sophie was not serious and he could leave her at any time.

Plansto travel to Algeria:

In March 2000, Harkat was planning to travel to Algeriain August
2000. In May 2001, Harkat said that once he received his permanent
resident status, he would go to Algeria. In June 2001, Harkat
indicated that he would like to receive his permanent resident status
soon so he could travel to Algeria. In July 2001, Harkat indicated that
he was planning to go to Algeriain January 2002.

Taking a cour se:

In July 2001, Harkat began atruck driving course.
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Gambling at the casino:

In December 2001, Harkat revealed that he had been going to the
casinos for five years and was still going. From1997 to 2002, Harkat
regularly went to the Lac Leamy Casino in Hull (Gatineau), andto a
lesser extent the Montreal Casino. During this period, Harkat won
and lost large amounts of money. According to Harkat, in June 2001,
the casino gave him a passin thefirst row of the theatre for al the
shows at the casino because they knew that he had lost $100,00.00
dollars while gambling. Thus, over the years, Harkat often had to
borrow money from his girlfriend and her brother. During his
testimony before the Federal Court on October 27, 2004, Harkat
acknowledged that he had a gambling problem.

Employment:

In February 2000, Harkat had three jobs. gas station attendant, pizza
delivery man and car parts deliveryman. In March 2000, Harkat
resigned from the pizzeriaand lost his two other jobs, but found two
other jobs, including one a a gas bar.

In December 2001, Harkat was receiving unemployment insurance
while working for apizzeria. Harkat indicated that the manager at the
pizzeriahad agreed to sign aletter stating Harkat had begun to work
on the 15" of that month and if asked, Harkat would claim he had
worked at the pizzeriaon avoluntary basis when he was bored at
home or as afavour when the manager needed some help. Harkat
was hever paid by cheque therefore they could not prove anything.

Previous employment:
In September 2001, Harkat indicated that he had worked for Human

Concern International (HCI) in Saudi Arabia and for the company
‘Mudim’.

(See ex. M 15 —the underlined portions show what was previoudly disclosed
to Mr. Harkat. Both groups of lawyers agreed that not al that information could be

used as evidence before the Court. It is only reproduced here as an example, among
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others, to indicate the scope of disclosure made to Mr. Harkat and public counsel as
part of the Charkaoui #2 disclosure, but the exhibit number only pertains to the part

of the document that was offered in evidence).

[86] Further Summaries of Conversations he had in May and June 2001 with members of his
family, friends and a fiancée and her mother in Algeriawere made available to Mr. Harkat and
added to the Public SIR following the judgment in Harkat (Re), 2009 FC 167 (see paragraph 61 of
the present reasons). Those summaries were disclosed to Mr. Harkat and his counsel, who then had
ten daysto serve and file a motion asking the Court to treat these summaries of conversations
confidentialy. Since Mr. Harkat did not file such mation, the summaries became part of the public

amended security intelligence report (see ex. M7 at Appendix K).

[87] Thedisclosure madeto Mr. Harkat also included further documentation which cannot be

included as it is too voluminous (see the annexesto the PSIR, and the RPSIR).

[88] Mr. Harkat discussed the qudity of the evidence disclosed. He argued that only evidence of
lesser importance was disclosed. | disagree. What was disclosed to Mr. Harkat was substantial and
directly relevant to the allegations made against him. It was informative and shed light on important

facts.

[89] Toillustrate the scope of disclosure and its effect on the Applicant’s ability to answer the
case made against him, the Ministers allege that Mr. Harkat knew Ahmed Said Khadr (a deceased

Canadian who was alleged to have been a close associate of Osama bin Laden), worked for him
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while in Peshawar and met him in Canada after hisarrival. Mr. Harkat responded that he only met
him once afew days after his arrival in Ottawa and that he did not know him while in Pakistan, nor
did he meet him again in Canada. What is unknown in public is how such evidence was gathered,
by whom and from what source(s). The non-disclosed information does not add to the substance of
the information. Therefore Mr. Harkat had a substantial knowledge of the allegation made against
him and was in a position to respond to it. The special advocates were in aposition to test and
guestion what was not disclosed on behalf of the Applicant. Mr. Harkat’ s interest was fully
represented by what was disclosed publicly and the actions of the specia advocates on his behaf in
closed hearing. Leave was granted to the special advocates to communicate with Mr. Harkat on this
matter (see Order dated November 10, 2009). Specific findings were madein reference to this
allegation, some favourable to Mr. Harkat, some not (see the reasonabl eness decision, Harkat (Re),

2010 FC 1241, at para484). This exampleis aso applicable to other allegations as well.

[90] The process of disclosure requires that the named person be “reasonably informed of the
case made by the Minister” (see subsections 77(2) and 85.4(1) of the IRPA). Furthermore, the
Supreme Court held in Charkaoui #1 that fundamental justice requires that the named person be
able to know and meet the case made against him. However, information that could be injuriousto
national security should not be disclosed. In Charkaoui #1, at paragraph 61, the Supreme Court of
Canada s Chief Justice madeit clear that the disclosure made must be sufficient to enable the named
person to know the case to be met and respond to it. In Charkaoui #2, at paragraph 47, the Supreme
Court stated that a more nuanced approach was required “than simply importing the model

developed by the Courtsin criminal law”. However, in the context of section 7 rights and
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disclosure, although no particular processis required and the named person is not necessarily
entitled to the most favourable procedure available, the process must be fair with regard to the

nature of the proceedings and the context (Charkaoui #1, at para. 20 and case law cited therein).

[91] Itwasheldin Charkaoui #2 that CSIS policy OPS-217 pertaining to the destruction of
operationa noteswasin violation of CSIS' duty of disclosure. However, the Court did not find it
necessary to order a stay of proceedings, as it was deemed premature. It isfor the designated judge
to determine the impact of the destruction of documents on the credibility of the evidence
(Charkaoui #2, at para. 77). Whileit declined to order a stay, the Supreme Court confirmed CSIS
disclosure duty towards the Court, which, in turn, provides the named person with filtered, yet
relevant information. As such, the orders of disclosure can be seen as aremedy granted with regard

to the destruction of operational notes or originals of conversations.

[92] Whileitistruethat national security proceedings must adopt a more nuanced approach than
srictly importing the approaches developed in crimina law (Charkaoui #2, at para. 47), disclosure
does not necessarily extend to al original documentsin one’ s possession; indeed, even criminal law
doesnot go that far. In R. v. La, a paragraph 18, the Supreme Court stated that:

the Crown can only produce what isin its possession or control.
Thereis no absolute right to have originals produced. If the Crown
has the originals of documents which ought to be produced, it should
either produce them or alow them to be inspected. If, however, the
originas are not available and if they have been in the Crown’'s
possession, then it should explain their absence. If the explanation is
satisfactory, the Crown has discharged its obligation unless the
conduct which resulted in the absence or loss of the original isin
itself such that it may warrant aremedy under the Canadian Charter
of Rights and Freedoms.
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[93] Furthermore, the Supreme Court determined that the main consideration in assessing the
Crown’s conduct in such a caseisto consider the circumstances surrounding the loss of the
evidence, particularly if steps were taken to preserve the evidence for disclosure (R. v. La, at para.
21). However, the more relevant the evidence, the stronger the degree of carefor its preservation is
expected of police (R. v. La, a para. 21infine). In R. v. La, the Supreme Court also states the
obvious case of deliberate destruction of material in order to circumvent the Crown’ s divulgation
duties. Thisisclearly an abuse of process (R. v. La, para22). InR. v. Carosdla, [1997] 1 S.C.R. 80
(“Carosdla’), athird party deliberately destroyed the only source of information that could be of
use to the accused in preparation for his defence. No summaries or other forms of conservation
attempts were made, and the impugned destruction was made with the clear motive to avoid
disclosure at an eventual tria. In Carosella, as no substitute or summary of the destroyed documents
was provided, astay of proceedings was ordered, as the accused suffered aclear prejudicein his

ability to mount afull answer and defence.

[94] The Supreme Court quite aptly stated that:

a challenge based on non-disclosure will generally require ashowing
of actual prejudice to the accused's ability to make full answer and
defence(...) It goes without saying that such a determination
requires reasonable inquiry into the materiality of the non-disclosed
information. Where the information isfound to be immateria to the
accused's ability to make full answer and defence, there cannot
possibly be aviolation of the Charter in thisrespect. | would note,
moreover, that inferences or conclusions about the propriety of the
Crown's conduct or intention are not necessarily relevant to whether
or not the accused'sright to afair trial isinfringed. The focus must
be primarily on the effect of the impugned actions on the fairness of
the accused'stria” (O’ Connor, at para. 74).
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[95] Hence, the Court must assess the effect of the non-disclosure on the named person’s
capacity to know and meet the case made against him. In any event, that does not necessarily mean
that he must have accessto al original materials, so long as adequate substitutes are found, because
not all documents may be divulged for confidentiality, national security or other reasons (Charkaoui

#1, at para. 61).

[96] The probative vaue of originalsis obvioudy higher than that of summaries, and the
Supreme Court has said that the assessment of the reasonableness of a security certificate may be

compromised by the destruction of original documents (Charkaoui #2, a para. 42).

[97] Most importantly, the Supreme Court explicitly said that its opinion “on the interpretation of
s.12 of the CSIS Act and operationa policy OPS-217 should not be taken to signify that we
consider investigations conducted pursuant to s.12 and proceedings in which the policy was applied
to be unlawful” (Charkaoui #2, at para. 46). As such, and in the light of the above, the Applicant has
to show actua prejudice in his capacity to make afull answer and defencein order for this element

to be considered as an element of abuse of process.

[98] InJaballah (Re), 2010 FC 224 (“Jaballah (Re)”), Justice Dawson (as she then was),
recognized that the right to know the case as explained in Charkaoui #1, was not absolute aslong as
proper substitutes were found:

“[32] To summarize, in Charkaoui 1 the Supreme Court found that
section 7 of the Charter requiresthat either a person namedin a
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security certificate be given the opportunity to know and meet the
case, or that a substantial substitute for the provision of sufficient
information must be found.

[41] Thefina difficulty | see with the establishment of causal

connection between the section 7 violation and Mr. Jaballah’s

testimony is that the Supreme Court in Charkaoui 1 was careful to

recognize that the right to know the caseis not absolute. National

security considerations can limit the extent of disclosure of

information to an effected individual. It appears that the Supreme

Court contemplated that a person named in a security certificate may

in future have to proceed in the absence of full disclosure of the case

to be met, so long as a substantial substitute is provided for that

missing disclosure (for example, a Special Advocate) ...”
[99] Inaddition, my colleague, Justice Modey, in Alnre (Re), 2009 FC 1263 (“Almrei (Re)”) at
para. 484, concluded that Mr. Almrel was cognizant of the Ministers allegations against him,
although he was not given full disclosure. He noted that the Canadian IRPA disclosure process
results in the production of more substantial evidence than in the United Kingdom under asimilar
procedure (see Ainre (Re), at para. 487). He explained that Parliament, in establishing the new
| RPA disclosure and special advocates provisions, was successful for two reasons. Thefirst being
that sufficient understanding of the allegations had been made through public summaries and further
disclosure. The second isthat the special advocates very effectively performed their role to protect
the interests of Mr. Almrei, questioned the undisclosed information and challenged the relevance,
reliability and appropriateness of what had not been disclosed (see para. 489). Againin Ainre (Re),
the destruction of original interviews notes was not deemed an “issue of major concern”, asthe

Court was satisfied with the contemporaneous reports that were prepared (Alnrel (Re), at para. 492).

| agree, and his comments also apply to the present certificate proceeding.
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[100] For these reasons, it isimpossible to conclude that the IRPA disclosure process and the
disclosure made (some of it disclosing summaries of originals) have resulted, in thiscase, in an
abuse of process. Substantial, important disclosure took place in theinterest of Mr. Harkat which in
my opinion gave him good knowledge of the case and he was able to respond to it. There was not
full disclosure since national security concerns needed to be addressed, but the classified
information was known by the special advocates and they actively tested it on behalf of Mr. Harkat.
In any event, since there was ample disclosure, Mr. Harkat did not show or suffer an actual

pregjudice in his capacity to answer the case made against him.

Theimpact of the destruction of documents on the special advocates duty to represent the
interest of Mr. Harkat

[101] Mr. Harkat submitsthat, since he was not apprised of al the evidence submitted, heisnot in
aposition to properly instruct his public counsel and special advocates, and thereforeisnotin a
position to properly rebut the case made against him. The Applicant argues that the special
advocates must receive disclosure based on Stinchcombe standards. As such, the destruction of
source documents is argued to have irreparably hindered the specia advocates' ability to fulfill their
legal mandate with regard to the assessment of the evidence. Asrecognized in Charkaoui #1, the
statute in force before the subsequent creation of the specia advocates was unconstitutional and

violated the named person’s section 7 rights.
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[102] However, the comments outlined in Charkaoui #1 at paragraph 20 remain relevant:

Section 7 of the Charter requires not a particular type of process, but
afair process having regard to the nature of the proceedings and the
interests at stake: United Sates of America v. Ferras, 2006 SCC 33
(CanLll), [2006] 2 S.C.R. 77,2006 SCC 33, a para. 14; R v.
Rodgers, 2006 SCC 15 (CanL 1), [2006] 1 S.C.R. 554, 2006 SCC 15,
a para. 47; |dziak v. Canada (Minister of Justice), 1992 CanlL 1l 51
(S.C.C),[1992] 3S.C.R. 631, & pp. 656-57. The procedures
required to meet the demands of fundamental justice depend on the
context (see Rodgers; R. v. Lyons, 1987 CanLl1l 25 (S.C.C.), [1987] 2
S.C.R. 309, a p. 361; Chiareli, at pp. 743-44; Mount Snai Hospital
Center v. Quebec (Minister of Health and Social Services), 2001
SCC 41 (CanLll), [2001] 2 S.C.R. 281, 2001 SCC 41, at paras. 20-
21). Societal interests may be taken into account in elucidating the
applicable principles of fundamental justice: R. v. Malmo-Levine,
2003 SCC 74 (CanL 1), [2003] 3 S.C.R. 571, 2003 SCC 74, at para.
98

[103] Following Charkaoui #1, which decided that the right to full disclosure is not absol ute,
Justice Dawson stated in Jaballah (Re), at paragraph 41.:

National security considerations can limit the extent of disclosure of

information to an affected individual. It appearsthat the Supreme

Court contemplated that a person named in a security certificate may

in future have to proceed in the absence of full disclosure of the case

to be met, so long as a substantial subgtitute is provided for that

missing disclosure (for example, a specia advocate).
[104] Furthermore, the legidation runs counter to the Applicant’ s arguments with regard to the
specia advocates' role: firstly, the designated judge has a duty to ensure that the named personis
reasonably informed of the case made against him, while avoiding the disclosure of national

security information that could be injurious. Secondly, a summary of the SIR is made available to

the named person at the beginning of the hearing. His public counsdl and special advocates have a
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reasonable period of time to review the PSIR prior to giving the specia advocates accessto the SIR.
Once that is done, the special advocates review, test and challenge the claims of non-disclosure and
the evidence supporting the SIR. Asit isthe case here, more substantial disclosure was made asa

result of the special advocates work and the Ministers' counsel throughout the proceeding.

[105] Mr. Harkat and his public counsel have been able to communicate in writing with the

specia advocates throughout the proceeding without the intervention of the designated judge. If at
any time, the specia advocates wished to communicate with Mr. Harkat and his public counsel,
they could do so with a court authorization. Under the |RPA process, Mr. Harkat has often been able

to instruct his public counsel and specia advocates.

[106] The PSIR givesrelevant information as to the allegations made, and it includes some of the
evidence in support thereof. Thisdid alow Mr. Harkat to inform his public counsel and special
advocates of his past activitiesin Algeria, Pakistan, and Canada. Names of key individuals are
mentioned and also organizations that, in the Ministers' opinion, he was tied to. Asthe disclosure
evolved, hewas aso in a position to update hisinstructions to his public counsel and specia
advocates. In good part, the Court gave permission, with certain conditions, to the Special
Advocates for them to speak to Mr. Harkat and his public counsdl. An authorization is given if the
designated judge is satisfied that the format and the topics of discussion will not facilitate an

inadvertent disclosure of national security information.
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[107] The specific information that heis not privy to is known to the special advocates. They have
the power to question the relevance, reliability and sufficiency of such classified evidence. The
I|RPA provisions even provide them with more powers to test this evidence with a court
authorization. With their important input, as was seen during the course of the proceedings and aso
with the collaboration of Ministers counsel, appropriate summearies of information containing

substantial information were made, but sensitive national security information was omitted.

[108] Hence, the specia advocates have the statutory mandate to “ protect the interests’ of the
named person (subsection 85.1(1) of the IRPA) by challenging the Ministers’ refusals to disclose
information on national security grounds and the sufficiency, reliability and relevance of the
information submitted (subsection 85.1(2) of the IRPA). Communication between the specid
advocate and the named person benefits from a protection comparable to that of solicitor-client
privilege, but the relationship between the specia advocates and the named person falls short of a
solicitor-client relationship (subsections 85.1(3), (4) of the IRPA). While communication emanating
from the specia advocates to the named person are subject to court authorization (subsection
85.4(2) of the IRPA), the named person is under no restriction as to the information he may submit

to the specia advocates, to enable them to better fulfill their legal mandate.

[109] Anexample of the wide-ranging powers and duties of special advocatesisdetailed in
Jaballah (Re), at paragraph 23:

Additionally, a person named in a security certificate hastheright to
have his or her interests protected in closed proceedings by a special
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advocate. As the public communications that have been released to
Mr. Jaballah show, in the present case the specia advocates have
cross-examined Service witnesses, sought and obtained disclosure of
further information to Mr. Jaballah, directed inquiries seeking further
information from counsel for the Ministers, and moved on the closed
record for an order staying the proceeding on grounds of abuse of
process and resjudicata

[110] Furthermore, the ability of the special advocatesto protect the named person’s section 7
rights seems to have been accepted by Justice Modey in Aimrel (Re), at paragraph 439:

Thisis essentially the same conclusion as that reached by the
Supreme Court of Canadain Charkaoui 1in 2007. The individua
must be provided with full disclosure or a* substantial substitute” to
full disclosure. In my view, Parliament’ s effort to craft a suitable
aternative was successful in this case for two reasons. Thefirstis
that the respondent was provided with a sufficient understanding of
the allegations that were made against him in the SIR through the
public summary and the further information that was ordered
disclosed. The second isthat the special advocates very effectively
performed the roles for which they were given a statutory mandate:
to protect the interests of the respondent in the closed proceedings; to
question the withholding of information; and to challenge the
relevance, reliability and appropriateness of the non-disclosed
information and other evidence relied upon by the Ministers.

[111] Inview of their broad powers and duties aswell as their far-reaching access to the
underlying information to the Ministers documents regarding the named person, the specia
advocates have had substantial access to the Ministers' file. The specia advocates have adequately
represented the named person, as mandated by the legidation. While the destruction of source
material isnot an ideal devel opment, the subsequent disclosure of documents ordered by the Court,
and the involvement of the special advocates has ensured that the named person’ s section 7 rights

have been safeguarded throughout the proceedings. There has been “substantial substitute”, as

dictated by Charkaoui #1. The active participation of the specia advocates and their far-reaching
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access to information gave them, and the Court, full knowledge of the case which resulted in
additiona disclosure. No prejudice to Mr. Harkat was caused by the destruction of origina

documents.

[112] Nothing prevents the named person from giving al of the relevant information he possesses
to the specia advocates to enable them to defend him. The destruction of some originals has not
hindered the specia advocates work and the named person’s section 7 rights have been
safeguarded. In any event, no prejudice to Mr. Harkat’ s ability to make afull answer and defence

has been shown, other than in general terms. That has not resulted in an abuse of process.

[113] Therefore, with the involvement of the special advocates, the | RPA process for disclosure of
evidence did give Mr. Harkat the ability to instruct both his public counsel and specia advocates.
Under the IRPA regime, the named person is able to know the case made against him and to respond

to it. Proper instructions can be given within such a system.

The alleged breach of CSIS' duty of candour

[114] It will be useful at this stage to define what isthe Ministersand CSIS' duty of candour, its
sources and how it pertainsto the case at bar. The notion of duty of candour was set out by the
Supreme Court in Ruby v. Canada (Solicitor General), 2002 SCC 75 (“Ruby”). The duty appliesto
in camera and ex parte proceedings, where the party making submissions privileged and exclusive
access to the court, and is therefore in a position with potential for abuse. The party also hasfull
control over the bank of information from which the facts used to support the allegations are taken.

One of itsdutiesis to ensure that a complete review of the information will be made, including that
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which might be detrimental to the case. Thisinformation must be disclosed so that it can be
reviewed by the designated judge and the special advocates. Generaly, the Supreme Court stated
that:

In al cases where a party is before the court on an ex parte basis, the

party isunder aduty of utmost good faith in the representations that

it makesto the court. The evidence presented must be complete and

thorough and no relevant information adverse to the interest of that
party may be withheld

()

when making ex parte submissions to the reviewing court, the

government ingtitution is under a duty to act in utmost good faith and

must make full, fair and candid disclosure of the facts, including

those that may be adverse to itsinterest (Ruby, at paras 27 and 47)
[115] Under Ruby, the duty of candour isthusfirst and foremost a duty of good faith in the
representations made and the evidence presented. The qualification of the existence of duty of
candour per sein relation to security certificate proceedings arises from Justice Modey’sdecisionin
Alnrei, at paragraph 500: “The duties of utmost good faith and candour imply that the party relying
upon the presentation of ex parte evidence will conduct athorough review of the information inits

possession and make representations based on al of the information including that which is

unfavourable to their case”.

[116] It isobvious that the duty of candour can and should be assimilated in fact, and in language,
to the duty of utmost good faith as defined in Ruby. The duty of utmost good faith must also be
considered in the light of the particular circumstance of security certificate proceedings. The nature
of security certificate proceedings requires ongoing disclosure, provided that further disclosureis

not sought on tactical grounds and in bad faith (Charkaoui #2, at paras. 71-73). A functiona
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definition of what constitutes an ex parte hearing will be useful. In such a proceeding, there are no
procedural safeguards and no accountability asto what is submitted by aparty; itissimply
governed by aduty of good faith, as per Ruby. Can the closed hearings necessary to address
sensitive and protected information be quaified as atrue ex parte proceeding? In aformal sense, it
isan ex parte proceeding: the named person and his public counsdl are absent. However, ina
functiona sense, the in camera certificate hearings require, in the wake of Charkaoui #1 and the
subsequent amendments to IRPA, the presence of the specia advocates. In addition, the judge plays
an active rolein assessing the evidence and the required steps to take to address the fairness of the
procedure towards the named person (Charkaoui v. Canada, 2004 FCA 421, at para 80.
“Furthermore, throughout the process, the designated judge plays a pro-active role in the interest of
ensuring fairness’). In Charkaoui #1, this role was accepted by the Supreme Court of Canada (see
paras. 32 and following). The specia advocates have started to participate in closed hearings, and
the Court has adjusted accordingly. Therefore, the process must unfold according to the parameters

set by this new adversaria system.

[117] Theduty of good faith is meant to ensure that ajudge is not given a distorted account of the
facts. Hence, it must be recognized that: Charkaoui #2 disclosure, the presence of the specia
advocates and the role and duties of the designated judge, greatly reduce the risks of CSIS and the
Ministers acting in violation of their duty of full, frank and fair disclosure, in other words their “duty
of candour”. The so-called “duty of candour” is nothing more than the utmost good faith duty as per
Ruby, which appliesin security certificate proceedings, as was held in Harkat (Re), 2009 FC 1050

and Charkaoui v. Canada, 2004 FCA 421. The nature of the security certificate proceedings and the
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legal requirements of disclosure further reinforce this duty of candour. Hence, the role of the special
advocates and the nature of Charkaoui #2 disclosure have provided safeguards with regard to the

Ministersand CSIS' duty to act in good faith.

[118] InAlnrel, at paragraph 499, Justice Mosley concluded that Bill C-3, including the
participation of specia advocates in the closed hearings, did not abolish the duties of utmost good
faith and candour. These duties still stand since nationa security evidenceis dealt with in closed
hearings and the named person and public counsel are not present. | agree. The duties of utmost
good faith and candour till apply to both the Ministersand CSIS. Modley J. aso found that, in the
Almrei case, such duties were breached in that athorough review of the information had not been
made and, as aresult, the SIR was assembled with information that could only be construed as
unfavorable to Mr. Almrel. He decided not to grant a stay of the proceeding and opted for a

determination on the reasonableness of the certificate as the proper remedy (see paras. 500 and 503).

[119] Additional comments are called for with regard to the prospective impact of Charkaoui #2
disclosure and its relation with the duty of good faith. While present cases overlap with the
Charkaoui #2 ruling and disclosure rules, future cases will not result in such an overlap. Files and
cases constructed by CSISwill have original materias, in keeping with Charkaoui #2' s findings on
the Ministersand CSIS' duties. Accordingly, the duty of good faith arising from Ruby will also
apply to security certificate proceedings, and the Ministers and CSIS will not be exempted of their
duty of good faith even if the fileswill contain the original material. The Ministers will dways

have a duty to report it faithfully in ex parte and in camera proceedings.
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[120] Each case hasto be assessed on its own facts and my review of the Charkaoui #2 disclosure
allows meto say that the recent SIR did present a proper view of al the evidence and that nothing of
afavourable nature for Mr. Harkat’ s case could have been found and required to be included. There
was the issue of a human source and polygraph results (which were not properly disclosed initialy)
but that was dealt with specifically as seen in these reasons. A remedy was granted. In generd, the
duties of utmost good faith and candour were respected by both the Ministersand CSIS. No finding

under an abuse of process theory can be made in this respect.

The passage of time

[121] Itistheview of Mr. Harkat that the passage of time, the time associated with the previous
first certificate proceeding, delays attributed to the Ministers and an undefined prejudice amount to

an abuse of process. Again, | disagree.

[122] The certificate in issue herein was filed on February 28, 2008. Public and closed hearings
were held beginning in September 2008 and final submissions were heard in the early summer of
2010. All judgments pertaining to the hearings were issued in fall 2010. Taking into consideration
the great number of lawyersinvolved (their work was substantial and it has been difficult to
schedule the hearings for al of them), the disclosure process which included thousands of
documents produced as aresult of Charkaoui #2, the participation of a number of witnessesin
public and closed hearings, it took a little more than 32 month for the Court to render three

substantive judgments; which is not unreasonable.
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[123] The previous proceeding under the former IRPA was commenced in December 2002. This
legidation was declared in part to be unconstitutional by the Supreme Court in Charkaoui #1 and
gave the government one year to correct the flaws identified. Meanwhile, the status quo remained
and Mr. Harkat remained subjected to the same conditions of release of his detention. Surely, the
delay incurred as aresult of the rulings of the Supreme Court cannot be used as an argument in

support of an abuse of process theory.

[124] This proceeding did raise many issues, the resolution of which took time: the disclosure
process, the motions to access human sources files, employee file, solicitor-client communication
issues, reviews of conditions of release, ongoing specific matters, the search of Mr. Harkat’ s home,
the human source and the polygraph issue. Delays are inevitable since they are the product of
human interactions and systems in constant evolution. While circumstances may vary, no actions
which resulted in further delays were intentional or deliberate, designed to dow down the process.

Therefore, no party isto be blamed for any uncontrollable delay.

[125] Passage of timedid not result in aprejudice impairing Mr. Harkat’ s ability to make afull

answer and defence.

[126] Thefactsof the present case go back to the early 1990’ s. Because of his application to
obtain refugee and permanent resident status, Mr. Harkat has documented his past life. This

information is part of the evidence of this proceeding. Beginning in 1997, Mr. Harkat was
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interviewed by intelligence officers on his past life. He was arrested in December 2002 and thisis
when he became officially cognizant of the specific allegations made against him. Since then, with
the help of counsdl, he has been in a position to prepare his defence. His most recent testimony did
indicate that he had a good knowledge of the factsin issue and his narrative concerning his past life
did not reveal any memory lapse, on the contrary. Passage of time did not decrease the quality of the
evidence, nor did it impact on his ability to challenge the alegations made. Factua witnesses
(including himself), and expert witnesses did testify on his behalf. His public counsal produced
professiona submissions of ahigh quality, which clearly show avery good knowledge of the legal

iSSues.

[127] In Blencoe, the Supreme Court noted that “delay, without more, will not warrant a stay of
proceedings as an abuse of process at common law. Staying proceedings for the mere passage of
time would be tantamount to imposing ajudicialy created limitation period” (Blencoe, at para.
101). The Supreme Court further considered severa criteriato be considered when ngif a
delay isexcessive:

The determination of whether a delay has become inordinate depends
on the nature of the case and its complexity, the facts and issues, the
purpose and nature of the proceedings, whether the respondent
contributed to the delay or waived the delay, and other circumstances
of thecase. As previously mentioned, the determination of whether a
delay isinordinate is not based on the length of the delay alone, but
on contextual factors, including the nature of the variousrights at
stake in the proceedings, in the attempt to determine whether the
community’ s sense of fairness would be offended by the delay.
(Blencoe, at para. 121)
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[128] Itisnot my intention to review each factor. It seemsto me that a period of less than three
years was reasonable cons dering the nature of the proceeding, the new IRPA procedure to follow,
the complexity of the issues, the creation of specia advocates, the thousands and thousands of
documents produced as aresult of Charkaoui #2, and the involvement of 14 lawyersin the course of
these proceedings. On anumber of occasions, this Court reminded all counsel that the legidation
required the judge to proceed asinformally and expeditiously as the circumstances and
considerations of fairness and natural justice permitted (see paragraph 83.1(a) of the IRPA). With

that |egidative objective in mind, the proceeding arrived at some finality within areasonable time.

[129] Inaddition to the detailed account of the proceedings and the inherent delays they generated,
let us outline the most relevant contextual factors to be considered in the case at bar:

- These proceedings were taken pursuant to aregime that has been assailed in almost
every respect through Charter challenges and various motions. Some of these challenges
were eventually decided by the Supreme Court. As such, the context of the proceedings
isthat of an evolving body of law, refined by the Court and modified by Government in
order to comply with the Court’sruling.

- The case itsdlf revolves around a complex factual picture that spans over several years.

- Charkaoui #2 disclosure resulted in the disclosure of several thousand pages of
documents, which were reviewed for redaction purposes. Then, the specia advocates
identified some of the Charkaoui #2 information for disclosure purposes.

- Asrecognized in Harkat (Re), 2004 FC 1717 and Harkat (Re), 2005 FC 393, the

Applicant contributed to the delaysin the proceedings.
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- The nature of the evidence is afactor to be considered (Lopesv. Canada (M.C.1.), 2010
FC 403). However, the Applicant’ s submissions are to the effect that he suffered
prejudice from the delays as aresult from “the limitations of human memory”. But the
Applicant’ s attitude towards the evidenceis that of ageneral, broad denia of the
evidence, of conversations and of knowing some people. Passage of time cannot be said
to be prejudicia when one responds with agenera denial. If a named person wasto
counter evidence with nuanced, fact-based contentions, then passage of time could be
said to have caused prejudice. Such is not the case here.

- The previous proceedings to contest the congtitutionality of the previous |RPA regime
cannot be counted as congtituting an unreasonable and prejudicial delay, astheir sole
purpose was to uphold the named person’s Charter rights and were not vexatiousin any

manner.

[130] Consequently, in keeping with the contextual analysis presented in Blencoe, passage of time

in this case has not resulted in abuse; it has not caused prejudice. The community’ s sense of justice

and decency cannot be said to have been offended by the delays in the present proceedings.

The solicitor -client communications

[131] Mr. Harkat submitsthat some solicitor-client conversations were recorded and retained even
though it has been claimed by the CBSA that a practice of disassociation isfollowed. It istrue that
such conversations were recorded, but they were not listened to. A practice of disassociation was

followed.
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[132] Thisambiguity arose asaresult of theinitial conditions of release of Mr. Harkat which
included the monitoring of Mr. Harkat’ s conversations and did not address the issue of

conversations with counsel. Such conditions were drafted by counsdl for the parties.

[133] Whenthisissue arosein thefal of 2008, this court amended the conditionsto clarify the
matter:

“For greater certainty, when the content of intercepted oral
communications associated with the land-based telephone linein the
Harkat residence involves solicitor-client communications, the
analyst, upon identifying the communication as one between solicitor
and client, shall cease monitoring the communication and shall delete
the interception.”

(see Order, December 23, 2008, adding paragraph 13.1 to the Order
dated December 5, 2008)

[134] The Court also dedlt with the matter of intercepts of communications which would relate to
solicitor-client in public and closed hearings. At the public hearing held on December 15, 2008,
the following summary of the closed hearing was read by the Court:

“Telephone callsto and from Mr. Harkat’ s house are intercepted
pursuant to the Court’ s orders and the consents provided by the
parties. CSI S does the actud interception of the calls as an agent for
CBSA.

CBSA andysts listen to the intercepted conversations. Some of that
materia contains recording of telephone calls between Mr. Harkat
and his solicitors. Once aCBSA analyst redizesthat a
communication is subject to solicitor-client privilege, the analyst
disengages, which isto say that they stop listening to that call and do
not listen to any further part of that call. Sometimesthe analyst will
have to listen to the beginning of acall to determine that alawyer or
one of their staff ison theline.



The CBSA adopts a broad definition of solicitor-client privilege
communication. Any call from alawyer or anyonein that lawyer’s
officeistreated as privileged. Thispolicy of disengaging from
privilege calsisnot set out in writing. CBSA analysts are advised of
the policy verbally when they begin to work on thesefiles. Mrs.
Snow is not aware of anyone communicating this policy to counsel
orto CSIS.

The materia is stored in asecure manner. Mrs. Snow is aware of
evidence given by Mr. Philip Whitehorne in the Mahjoub case
regarding intercepted communications. Mr. Whitehorne is a manager
with Northern Ontario Regional Office, NORO, of the CBSA. Heis
not part of Mrs. Snow’ s unit and does not report to her.

Mrs. Snow’ s understanding isthat CSI'S contacted NORO directly
about one conversation between Mr. Harkat and his counsel which
raised urgent issues regarding the safety of persons. It was aprivacy
matter. | am the one adding this: It was a private matter.

This communication was outside of the usua delivery of material to
the CBSA referred to above. The information was communicated
directly to NORO in this case because of a perceived urgency of the
situation. NORO deals directly with supervision of the conditions,
outings, vigitors.

NORO contacted the Counter-Terrorism Unit. The information was
not acted upon in an operational way and was not sued for any other
purpose. The urgent situation ultimately resolved itsdlf.

Mrs. Snow heard from someone at NORO that the situation was
resolved, but sheis not sure how that information was obtained. The
details of that personal matter was communicated to counsel for Mr.
Harkat afew moments ago in my chambers.

Apart from the phone cdll referred to above and the short portions of
calsinwhich anaysts determine that acall is privileged, the CBSA
has not been made aware of the content or any other solicitor-client
telephone call. No e-mail has been intercepted between Mr. Harkat's
lawyers and anyone living with Mr. Harkat.”

(see Transcript of Proceedings, December 15, 2008, at 2 to 5 and see
Transcript of Proceedings, December 16, 2008, at 163-164)
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Thiswas the situation up to the end of 2008.

[135] Recently, aletter dated August 30, 2010 from Mr. Michael Pierce, Ministers counsel
dealing with solicitor-client matters, updated the situation. No solicitor-client information dealt with

during communi cations was listened to beyond the point of identification.

[136] Assoon assome indications were madein relation to a potential issue concerning solicitor-
client communications, this Court intervened to clarify the matter, analyzed it and reported onitin
public. No issue has arisen since the matter was clarified in December 2008. Therefore, no facts that

could suggest an abuse of process have been shown.

Thesearch of Mr. Harkat’sresidence

[137] On May 12, 2009, the Canadian Border Safety Agency (CBSA) conducted a search of Mr.
Harkat' s residence. When hearing about this search and the way it was conducted, this Court
amended the conditions of release to ensure that its authorization would be obtained prior to any
future search (see Order dated May 12, 2009). Of their own initiative, the Ministers kept the items

seized in a sealed envelope until the decision of the Court.

[138] Inaddition, the Court ordered a hearing into the search and referred the solicitor-client
privilege issue arising from the material seized to Prothonotary Tabib to determine any issues
related to the privilege, if any. The prothonotary ordered the return of some privileged materia to
Mr. Harkat (see Order dated May 21, 2009). Therefore, no breach of solicitor-client privilege

resulted from this search.
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[139] Asaresult of the hearing, the search was found to be unreasonable and it was ordered that
al information, items and records seized be returned to Mr. Harkat (see Harkat (Re), 2009 FC 659).
Full relief has been granted with regard to the search of the Applicant’s home. The Court did not
condone CBSA’ s conduct and highlighted the unlawful and abusive character of the search without
hesitation and without ambiguity. For example, the Court stated at paragraph 59:

On reviewing the evidence before the Court, | conclude that
paragraph 16 of the former order did not authorize the intrusive and
over broad nature of the search and seizure undertaken by CBSA on
May 12, 2009. A judicial authorization to search must be interpreted
reasonably, using common sense, in light of the obligations of all
state actors to comply with the Charter. The broad and libera
interpretation given to paragraph 16 by the CBSA, as evidenced in
the testimony of the witnesses, is unacceptable when dealing with the
privacy rights of personsliving in Canada.

Thus, a Charter breach for which aremedy has been granted cannot call for astay of proceedings.

The human sour ce and polyar aph issues

[140] The human source and the polygraph issue was raised in aletter dated May 26, 2009,
whereby the Ministers' counsel informed the Court that some information of importance concerning
a human source and a polygraph result had not been disclosed. Immediately, the Court ordered
exceptionally that a complete human source file be disclosed to the Court and the special advocates
(see Harkat (Re), 2009 FC 553). After athorough closed hearing on the matter, it was found that
there had been no deliberate effort to mislead the Court on any witnesses' part. A series of
institutional shortcomings had the effect that some relevant information was not presented before

the Court and that it could have resulted in a serious prejudice to Mr. Harkat if not disclosed.
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Exceptionaly, it was ordered that another human source file be made available to the Court and the
specia advocates. Such aremedy was called for to restore trust and confidence in the process while
at the same time to protect human sources for the sake of national security (see Harkat (Re), 2009
FC 1050). The special advocates had asked for a Charter section 24 remedy, seeking the exclusion

of any evidence originating from the first human source. This remedy was denied.

[141] The Court further found, in Harkat (Re), 2009 FC 1050, that the deficiencies of disclosure
with regard to the reliability of certain human sources was the result of institutional shortcomings,

and not of bad faith or otherwise malicious attitude on the part of CSIS.

[142] Asthe Court noted, serious prejudice could have resulted had the findings not been made
with regard to the reliability of human sources. However, such findings were made and an efficient

remedy was granted by the Court. Hence, it is not necessary to relitigate thisissue.

[143] In both circumstances, remedies were granted to rectify the situation created. These
remedies were significant: the return of all material seized to Mr. Harkat as a result of the search and
the new requirement of a court authorization prior to future search, the production of two human
source files viewed by the Court and the specia advocates. Important remedies have been granted,

and nothing warrants another intervention of this Court.

The cumulative effect

[144] Itisuseful hereto recall the three applicable criteriain assessing whether there has been an

abuse of process calling for astay of proceedings: (1) the prejudice caused by the abuse in question



Page: 76

will be manifested, perpetuated or aggravated through the conduct of the tria, or by its outcome; (2)
no other remedy is reasonably capable of removing that prejudice (O’ Connor, at para. 75); and (3)
society’ sinterest in proceeding with afull hearing and afinal decision on the merits of the caseis

put in the balance and assessed (Regan, at para. 57).

[145] Inthe case at bar, the constituting elements of an abuse of process are to be considered asto
their cumulative impact. The submissions made simply dwell on past and alleged breaches, most of
which have been remedied by the Court. The possible grounds that have not been dedt with, for
example the passage of time and the alleged breach of the duty of candour, do not suggest in any
way that there has been an abuse of process, much less one that would call for a stay of proceedings.
If anything, the conduct of the proceedings has not perpetuated or aggravated the impugned
conduct, but have remedied it. On numerous occasions, the Court has been attentive and responsive
to the Applicant’s Charter rights. Hence, as proceeding with the closed and public hearings does not
satisfy the first criterion and as other remedies have aready been granted, a stay of proceedingsis

not caled for.

[146] Furthermore, for the sake of greater clarity, in view of the third “public interest” criterion,
the public interest calls for the prosecution of the case. It isaleged that a considerable time has
passed. Substantial public resources have been alocated to the proceedings againgt the Applicant.
To stay the proceedings, without adjudication on the Ministers' claim that Mr. Harkat’ s certificateis
reasonabl e based on security grounds, would offend the genera public’s sense of justice, rather than

enhance it. The seriousness of the charges and the public interest in seeing them adjudicated on their
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merits have been recognized (Al Yamani v. Canada, 2003 FCA 482). In addition to the best interest
of the community, Mr. Harkat himself has a personal interest in adecision on the merits, regardiess
of the outcome. One cannot stay the proceedings and leave a cloud of uncertainty on Mr. Harkat's

reputation. A stay of proceedingsis not meant to punish public authorities (Tobiass). Consequently,

itisinthe public interest to see the issues decided on the merits.

[147] The cumulative effect of different factors have not resulted in an abuse of process. A stay of

proceedingsis not an appropriate remedy.

Certified questions

[148] The partiesareinvited to submit questions for certification. They have fifteen (15) daysto
do so. Upon receipt of the questions submitted for certificate, the parties shall have five (5) daysto

comment on them if required.

ORDER

THISCOURT ORDERSAND ADJUDGES that :

- The motion based on abuse of process requesting the exclusion of summaries of

conversations or astay of proceedings is dismissed.

“Simon Nod&”
Judge
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Date: 20110114
Docket: DES-5-08
Ottawa, Ontario, January 14, 2011

PRESENT: TheHonourableMr. Justice Smon Noél

BETWEEN:
INTHE MATTER OF A CERTIFICATE
PURSUANT TO SECTION 77(1) OF THE
IMMIGRATION AND REFUGEE
PROTECTION ACT

and

INTHE MATTER OF MOHAMED HARKAT

Redacted Top Secret Annex A to the Public Reasons for Order and Order concerning the

abuse of process motion. Neutral citation No. 2010FC1243

“Simon Nod&”
Judge
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ANNEX “A”

[1] The special advocates brought a motion during the in camera submissions, stating that the
Ministers had breached their duty of candour and utmost good faith as they did not bring their best
efforts to gather the information for the Court in order for it to reach an informed decision. They are
seeking a stay of the proceeding. The Ministers submit that such duty does not apply to in camera
proceedings. Assuming it does, they suggest that it has been met. In order to fully understand the
present order, these reasons should be read in conjunction with the public reasons issued on the

matter.

Special Advocates submissions

[2] During the in camera submissions, the specia advocates argued that the Ministers and the
Service breached the duty of candour and utmost good faith required in security certificate
proceedings as they did not make their best efforts to gather all available information to assist the
Court in reaching a proper and informed decision. They rely only upon Ruby v. Canada (Solicitor
General), [2002] 4 S.C.R. 3 (*Ruby”) as authority for the existence of the duty of utmost good faith.
Moreover, the specia advocates submit that the Ministers and CSIS failed to obtain al information
and opinions |
failed to attempt to obtain a meaningful update or assessment of Abu Zubaydah [ EGTGEG

they failed to seek to obtain additional information on Triki ||| GG o they

never sought to obtain information concerning Wazir until extremely late in the proceedings and
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only after it was learned that Wazir had been released from custody. The special advocates submit
that the duty of utmost good faith as defined in Ruby (which obliges the Ministers to disclose
pertinent information including information not favourable to their position) should be enlarged to

include an obligation to update the evidence as the proceeding evolves.

[3] The special advocates made reference to the open counse and Ministers argument regarding
the abuse of process, as well as to the arguments and case law cited in the Ministers written
submissions in response to the abuse of process motion, more specifically with regards to the part
on the stay of proceedings. Except for the reference to Ruby, the special advocates did not submit
any other jurisprudence to support the submission that the duty of utmost good faith should be

enlarged to include a duty to update the evidence as the procedure is ongoing.

Ministers submissons

[4] The Ministers replied that the duty of utmost good faith does not apply as generd rule to
security certificate proceedings. They argued that the special advocates are not referring to the duty
of utmost good faith applied to counsdl’s obligations in ex parte proceedings where the decision
maker can be mided by aone-side presentation of relevant facts. Rather they seem to be referring to
the duty to inquire applicable to a Crown prosecutor in acrimina proceeding. The Ministers submit
that such duty does not exist, or assuming it does, the Minigters fully satisfied it and acted

reasonably in the circumstances.
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>

nalysis

[5] Without having to pronounce myself as to the scope of the duty of utmost good faith in in
camera hearings, the facts of this case show that the Ministers and CSIS made efforts to obtain the
information and update it. In the present proceedings, the Court and the parties have had the
privilege to have the complete disclosure of | human source files. An evaluation was done
accordingly. This information is usually protected by a covert intelligence human source privilege
(see Harkat (Re), 2009 FC 204). Having reviewed the entire evidence concerning the human
sources, including [}, the Court finds that there was no obligation to update the information
it |
I CSis reported 4l the information they
received from [Jl] to the Court and the specia advocates. [

In any event, the Service has provided the information and it is to the Court to determine the
significance of such evidence. The special advocates wish to have some information updated [Jj

B is therefore not necessary since the Court considers that it had information to make

findings [
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[6] The duty of the Ministersto get updated information was brought up during the public hearings.
The Court made it clear that, although it could not force the Ministers to go back to their sources
and ask for updates, it would help the Court if something was done (see Transcript of public
Proceedings, Vol. 24 at 145, 146 and 147) However, as stated by counsel for the Ministers during
the public hearing, public counsel has been made aware of the efforts made by the Ministers to get
more information on both Mr. Zubaydah and Mr. Wazir (see Transcript of public Proceedings, Val.
25 at 2). In response, the Ministers sent a request [l and received their answer regarding
Abu Zubaydah (see ex. M65). They aso sent [l a reques: [ concerning Hadje
Wazir. Since they had not received new information and that the Court alowed the parties to file
any new information until August 31, 2010, the Ministers contacted || in <y
August 2010 to inquire about any new information regarding Hadje Wazir. As of August 31,2010,
no information has been received | recarding Mr. Wazir (see ex. M73). The
Ministers therefore discharged themselves of their duty and made reasonable efforts to get updated
information |G \Whether the response | ' 2s a0equate or not cannot
be controlled or dictated by the Ministers. It may not be to the satisfaction of the specia advocates

but it isthe Court’ s responsibility to assess the evidence asit is presented.
[7] In relation to Triki, the evidence indicates that the information as presented was sufficient, as
illustrated by the reasonableness decision. Considering the ||l evidence on this individual,

there was no need to inquire further.

Conclusion
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[8] For the reasons mentioned above, the special advocates request for a stay of the proceedings

based on the Ministers and CSIS duty of candour and utmost good faith is dismissed.
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