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REASONS FOR JUDGMENT AND JUDGMENT

[1] The underlying question raised on this application concerns the extent to which an employer
is obligated to accommodate amedically disabled employee. Charles Tutty claimsthat his
employer, MTS Allstream Inc. (MTS), discriminated against him by failing to accommodate his

disability and by terminating his employment because of that disability.
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[2] The subject matter of Mr. Tutty’s application isthe decision of the Canadian Human Rights
Commission (Commission) rendered on March 8, 2010 by which his complaint of discrimination
under the Canadian Human Rights Act, RS, 1985, ¢ H-6 (Act) was summarily dismissed. Mr. Tutty
contends that this decision was made in breach of the duty of procedural fairness and was otherwise
unreasonable and unlawful. He clamsrelief in the form of an order quashing the decision of the

Commission.

Employment Background

[3] Mr. Tutty was hired by MTS on November 25, 2002 in the position of Northern Alberta
Sales Manager — Alliance Channel. On November 27, 2004 he was promoted to Senior Manager,
Learning and Development. In October 2007 Mr. Tutty took disability leave from his employment
because of astress-related illness. In April 2008 Mr. Tutty was cleared to return to work on a
gradua basis under the supervision of histreating physician and an independent Return to Work
Coordinator, Des Hathaway. It isundisputed that Mr. Hathaway was paid by MTS for his services.
The details of the proposed return to work plan involved a progressive increase in employment
hours over aperiod of 3 to 6 months and included restrictions on overtime and travel. It was further
understood that Mr. Tutty would continue to be assessed by his physician and Mr. Hathaway,

presumably until his recovery had stabilized.

[4] On July 21, 2008 Mr. Tutty was cleared to return to full-time hours at full salary, but his
capacity to return to unrestricted duties remained to be determined. On August 13, 2008 MTS
wrote to Mr. Tutty’s physician asking a number of questions directed at determining his*“ overall

recovery and abilities to return to work without restriction/limitation”. Notwithstanding this
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outstanding request, MTS terminated Mr. Tutty’ s employment on August 21, 2008 on the ostensible
basis of acorporate restructuring and the resulting elimination of Mr. Tutty’ sposition. Itis
undisputed that before Mr. Tutty was terminated he was offered aternative employment at the same
salary of $95,272.34 per annum. Mr. Tutty turned down this offer because the position involved
“extensive travel and overtime” and because it involved “ademotion putting [me] at the level of the
or to [my] disability”. At or around the same time, Mr. Tutty was offered alump sum separation
allowance equivalent to 6 months of income and with continuation of benefits. Mr. Tutty declined
this offer and subsequently commenced an action in the Alberta Court of Queens Bench for

wrongful dismissal damages.

[5] On February 6, 2009 Mr. Tutty made a complaint to the Commission aleging that MTS had
refused to reasonably accommaodate his disability and had terminated his employment because of
that disability. He claimed $15,000.00 for aninjury to his dignity and self-respect, an apology and

costs.

The Decision Under Review
[6] The Commission’ s decision to dismiss Mr. Tutty’s complaint is set out in aletter dated
March 8, 2010. That letter offered the following reasons for the decision:

. the evidence suggests that athough the requirement to travel
or work overtime had an adverse effect on the complainant
due to adisability, the respondent appears to have
accommodated the complainant’ s disability;

. the complainant’ s termination of employment does not
appear to be linked to his disability; and
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. given al of the circumstances of the complaint, further
inquiry by the Canadian Human Rights Tribunal is not
warranted.
[7] The above decision was based on an Investigator’ s Report which recommended the
dismissal of Mr. Tutty’s complaint as unfounded. In particular, the Investigator concluded that

MTS had fulfilled its obligation to accommodate Mr. Tutty’s medical disability and that the

termination of his employment was unrelated to his health status.

[8] The record establishes that the Investigator conducted a thorough review of the available
evidence including interviews with Mr. Tutty and Mr. Hathaway and areview of over 250 pages of
documentary evidence and argument. Among other things the Investigator made the following
findings or observations:
. The requirement to travel, work overtime and occupy a stressful position had an
adverse effect on Mr. Tutty due to his medica disability.
. MTS acknowledged the need for accommaodation which included time off and a
gradual return to work.
. Mr. Tutty’slegal counsdl was asked to produce medical information to substantiate
his employment restrictions after July 2008 but nothing was provided to the
Investigator.
. MTS had offered Mr. Tutty continued employment but it was refused because of the
requirement for travel and overtime and because it constituted a demotion.
. Mr. Hathaway substantiated the steps taken by M TS to accommodate Mr. Tutty’s

medical disability.
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. The May 21, 2008 medical report made no mention of travel or overtime restrictions
and Mr. Tutty provided no additional medical information to verify hisaleged
restrictions after July 2008.

. MTS had fully accommodated Mr. Tutty by continuing to pay hissalary in the face
of the disability insurer’s denia of hisclaim, by hiring Mr. Hathaway and by
implementing the recommended gradual return to work plan;

. MTS did not appear to have treated Mr. Tutty in an adverse differential manner;

. Documentary evidence provided by MTS indicated that the decision to abolish
Mr. Tutty’ s position was made in or around May 2008 and appeared unrelated to
Mr. Tutty’ sdisability. This evidence was not rebutted by Mr. Tutty.

. The evidence indicated that, prior to the termination of Mr. Tutty’s employment, he
was offered a position for which he was qualified with full salary protection. The
evidence further suggests that although the complainant was not considered for a
senior management position in Human Resources, he did not appear to be qualified
for that position.

. The evidence suggests that M TS terminated Mr. Tutty’ s employment because his
position had been abolished due to a re-organization and because he would not

accept the position offered to him to avoid hisdismissal.

[9] The Commission invited the parties to comment on the Investigator’ s Report and they did

s0. The Commission considered the further submissions and dismissed Mr. Tutty’ s complaint.
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|ssues

[10] Didthe Commission er in its assessment of the evidence?

[11] Wasthe Commission’sinvestigation fair, thorough and complete?

Analysis

[12] The Commission’'s screening function under s 44 of the Act has been compared to the role
of ajudge presiding over apreliminary inquiry. The role was described by the Supreme Court of
Canadain Cooper v Canada (Human Rights Commission), [1996] 3 SCR 854, 140 DLR (4th) 193
a para53 asfollows:

53 TheCommission isnot an adjudicative body; that isthe role of
atribunal appointed under the Act. When deciding whether a
complaint should proceed to be inquired into by atribunal, the
Commission fulfills a screening analysis somewhat analogous to that
of ajudge at apreliminary inquiry. It is not the job of the
Commission to determine if the complaint is made out. Rather its
duty isto decide if, under the provisions of the Act, an inquiry is
warranted having regard to all the facts. The central component of
the Commission'srole, then, isthat of assessing the sufficiency of the
evidence beforeit. Justice Sopinka emphasized this point in Syndicat
des employés de production du Québec et de L'Acadie v. Canada
(Canadian Human Rights Commission), [1989] 2 S.C.R. 879, &t p.
899:

The other course of action is to dismiss the complaint.
In my opinion, it isthe intention of s. 36(3)(b) that
this occur where there is insufficient evidence to
warrant appointment of atribunal under s. 39. It is not
intended that this be a determination where the
evidenceisweighed asin ajudicial proceeding but
rather the Commission must determine whether there
is areasonable basis in the evidence for proceeding to
the next stage.

[Emphasis added]
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[13]  Inscreening complaints, the Commission relies upon the work of an investigator who
typically interviews witnesses and reviews the available documentary record. Where the
Commission renders a decision consistent with the recommendation of its investigator, the
investigator’ s report has been held to form a part of the Commission’ s reasons. see Sketchley v

Canada (Attorney General), 2005 FCA 404, [2006] 3 FCR 392 at para 37.

[14] Asnoted in the above authorities, the Commission’s decision to dismiss or refer a complaint
inevitably requires some weighing of the evidenceto determineif it is sufficient to justify a hearing
on the merits. It isthisaspect of the process that has been said to require deference on judicia
review. Deferenceis not required, however, in the context of areview of the fairness of the process
including the thoroughness of the investigation. For such issues the standard of review is

correctness.

[15]  Mr. Tutty argues that the Investigator wrongly concluded that MTS was unaware of the
need for continuing accommodation measures after July 2008. Two passages from the
Investigator’ s Report Mr. Tutty relies on are the following:

19.  Therespondent statesthat it is unaware of the complainant’s

need for accommodation beyond July 21, 2008 and that no further

accommodation needs were identified by its Return to Work
Coordinator beyond that date.

[..]

24.  Therespondent reiterates that it was unaware of the
complainant’ s need for accommaodation beyond July 21, 2008.
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In support of the argument that the Investigator erred, Mr. Tutty pointsto several pieces of evidence
that were before the Investigator. According to Mr. Tutty, this evidence irrefutably indicated that as
of July 2008 the question of his ability to return to unrestricted duties remained under review by his

physician and, by the time he was terminated, had not been determined.

[16] Theessentia problem with this argument isthat the passages relied upon by Mr. Tutty do
not indicate that the Investigator made afinding that MTS was unaware of the need for further
accommodation. The passagesin question are nothing more than restatements of the MTS
argument and nowhere in the Report are they adopted by the Investigator. The only point made by
the Investigator on thisissue was that Mr. Tutty had failed to produce further medical evidenceto
substantiate hisinability to work overtime or to travel after July 2008. The record indicates that this
point was not contested by Mr. Tutty and that his counsel had undertaken but failed to provide this

evidence.

[17] Thereisno doubt that the Investigator was well aware that the extent of Mr. Tutty’ s capacity
was an open issue both at the time of his termination and later during the Commission’s
investigation. Thisis verified by the Investigator’ s acknowledgment of Mr. Hathaway’ s evidence
that Mr. Tutty’ stravel restriction “was never reassessed during the gradual return to work period”.
Indeed, there were no material factual disputes between the parties that required resolution in order
to assess the adequacy of the accommodation measures employed by MTS or to determine the
rationale for Mr. Tutty’ stermination. It was acknowledged by everyone that MTS had accepted

Mr. Tutty’smedical disability at face value, and had put in place a gradual return to work plan that

was supervised by Mr. Hathaway. Although Mr. Tutty had claimed to the Investigator that MTS
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had not continued to pay his salary during his medical leave, he now concedes that was incorrect
and MTS had continued to pay him. It isaso undisputed that before Mr. Tutty was terminated he
was offered anew position at the same salary but with reduced responsibilities. Mr. Tutty refused
that offer because it was a demotion and because he assumed that MTS would not continue to
respect histravel and overtimerestrictions. Thisisthe essential factua foundation for the

Commission’s conclusions.

[18] Mr. Tutty’ssimilar complaint about para 33 of the Investigator’ s Report is equally
unfounded. That passage from the Report was also the Investigator’ sreiteration of MTS's
argument and did not represent afinding that Mr. Tutty was not medically disabled. Indeed the
premise that underlies the entirety of the Investigator’ s analysisis that Mr. Tutty was disabled and
required accommodation. The point that MTS was apparently advocating was only that the
disability insurer had denied Mr. Tutty’ s claim to benefits because it had concluded that his
condition did not fulfill the definition of disability in the insurance contract. Clearly, MTS accepted
that Mr. Tutty was disabled for its corporate purposes because it paid his salary and adopted a
graduated and supervised plan to return him to work. This point was obvioudy understood by the
Investigator and no serious argument could be advanced by Mr. Tutty that the actions of MTS were

not meaningful forms of accommodation.

[19] TheInvedtigator found that the measures adopted by MTS were sufficient to accommodate
Mr. Tutty’smedical disability and that he had not been treated in an adverse differentia manner.
Thiswas a conclusion that was reasonably open on the evidence before the Investigator and the

Commission and it cannot be successfully challenged on judicial review.
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[20] Mr. Tutty also complainsthat the Investigator overstepped her authority by conclusively
deciding the legal merits of his claim and by relying upon the fact that his disability insurance claim
had been denied. According to Mr. Tutty, a human rightsinvestigation islimited to factual matters

and cannot delve into issues of law or rely upon irrelevant matters.

[21] | donot accept Mr. Tutty’ s assertions that matters of legal interpretation are outside of the
Commission’sauthority. An investigation carried out under s43 of the Act isintended to provide a
foundation for the Commission’ s decision about whether a complaint warrants further inquiry. This
isusualy afact-laden exercise but inevitably it involves the application of evidence to the
applicablelegal principles. see Sketchley, above, a para77. 1t iswell established that thisisa
screening exercise involving issues of mixed fact and law. Evenif itis correct that a human rights
investigation is purely afact-finding exerciseit is of no legal significanceif the Investigator goes
further provided that the Commission isthe final arbiter of whether the matter ought to proceed. |

can identify no misapprehension by the Commission about the role it was undertaking in this case.

[22] | asodo not agreethat the Investigator erred in her approach to the evidence concerning
Mr. Tutty’ s disability insurance claim. The weight of the evidence clearly supported the
Investigator’ s finding that M TS had stepped in to pay Mr. Tutty’s salary when the disability insurer
refused his claim. This had nothing to do with whether Mr. Tutty was actually disabled and the
Investigator did not useit for that purpose. It wasonly relied upon by the Investigator as some

evidence of accommodation. Furthermore, Mr. Tutty cannot reasonably complain about the
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Investigator’ s approach to the disputed evidence on this point when he failed to produce available

evidence to corroborate his position.

[23] Mr. Tutty arguesthat thisinvestigation was inadequate and that, by relying upon it, the
Commission breached the duty of fairness. The legal standard by which the fairness of a human
rightsinvestigation is to be measured was discussed by the Court in Sketchley, above, and, in
particularly, in the following passages:

112  Itisclear that aduty of procedural fairness appliesto the
Commission'sinvestigations of individual complaints, in that the
guestion of "whether thereis areasonable basisin the evidence for
proceeding to the next stage” (SEPQA, supra at para. 27) cannot be
fairly consdered if the investigation was fundamentally flawed. As
the Supreme Court of Canada noted in SEPQA, supra, "[i]n generd,
complainants ook to the Commission to lead evidence before a
tribunal appointed under s. 39 [now s. 49], and therefore
investigation of the complaint isessentid if the Commissionisto
carry out thisrole" (para. 24). This same consideration -- the
indispensable nature of the investigation in the Commission's
handling of each individual complaint -- applies equally to an
investigation undertaken prior to dismissal of acomplaint under
section 44(3)(b). Where a proper inquiry into the substance of the
complaint has not been undertaken, the Commission's decision based
on that improper investigation cannot be relied upon, since a defect
existsin the evidentiary foundation upon which the conclusion rests
(Sngh, supraat para. 7).

[..]

120 In Sattery, supra, the Applications Judge considered the
degree of thoroughness of investigation required to satisfy the rules
of procedural fairnessin this context. He noted the "essential role that
investigators play in determining the merits of particular complaints’
(para. 53), and also the competing interests of individual
complainants and the administrative apparatus as awhole (para. 55).
He concluded asfollows:

56 Deference must be given to administrative
decision-makers to assess the probative value of
evidence and to decide to further investigate or not to
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further investigate accordingly. It should only be
where unreasonable omissions are made, for example
where an investigator failed to investigate obviously
crucial evidence, that judicial review iswarranted...

57 In contexts where parties have the legal right
to make submissions in response to an investigator's
report, such asin the case at bar, parties may be able
to compensate for more minor omissions by bringing
such omissions to the attention of the decision-maker.
Therefore, it should be only where complainants are
unable to rectify such omissionsthat judicia review
would be warranted. Although thisis by no means an
exhaudtive ligt, it would seem to me that
circumstances where further submissions cannot
compensate for an investigator's omissions would
include: (1) where the omission isof such a
fundamental nature that merely drawing the decision-
maker's attention to the omission cannot compensate
for it; or (2) where fundamental evidenceis

inaccess ble to the decision-maker by virtue of the
protected nature of the information or where the
decision-maker explicitly disregardsit.

121  Waeighing the Baker factors, | agree that thisis an appropriate
description of the content of procedural fairnessin this context.

[24]  Mr. Tutty saysthat the Investigator ought to have interviewed arepresentative from MTS
and re-interviewed Mr. Hathaway. According to Mr. Tutty, if the Investigator had done so she
would not have misinterpreted the evidence about his ongoing employment limitations. The
fundamenta problem with this argument isthat thereis nothing in the Investigator’ s Report to show
that she misunderstood Mr. Tutty’ ssituation. She did not conclude that his condition had been fully
resolved but only that MTS had adequately accommodated his circumstances up to the point of his

termination for legitimate business reasons.
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[25] Itisatleast implicit in the Commission’s decision that MTS had no further accommodation
obligation to Mr. Tutty once he had regjected its offer of new employment and his position was
eliminated. So long asthe Investigator was satisfied that the termination of Mr. Tutty’s
employment was unrelated to his disability it was of no consequence that his medical status had not
yet been reassessed or that his return-to-work program had not yet come to its conclusion. An
employer’ s duty to accommodate does not, afterall, require that it hold alegitimate corporate
reorganization in abeyance pending the resolution of an affected employee’ sdisability. | would add
that the responsibility to accommodate does not rest solely with an employer: see Central
Okanagan School District No. 23 v Renaud, [1992] 2 SCR 970, 95 DLR (4th) 577. The affected
employee must remain open to reasonabl e workpl ace adjustments including the prospect of taking a

position of different or reduced responsibility.

[26] Inthiscase, Mr. Tutty turned down an offer of new employment because he considered it to
be ademotion (albeit at the same salary) and because it required overtime and travel. It was open to
the Investigator to take Mr.Tutty’ srefusal into account. In the face of the elimination of his
position, Mr. Tutty could only demand further accommaodation for his apparently unresolved
limitationsif he accepted a new position while maintaining that he continuein hisyet to be
completed return-to-work plan. In the face of alegitimate business reorganization, Mr. Tutty had
no specia “right” to be maintained in his existing position simply because the accommodation he
was receiving had not yet runits course. Furthermore, inasmuch as he claimed to be unable to
fulfill the demands of hisold position, Mr. Tutty was in no position to complain that the offer of

continued employment came with reduced responsibilities. Mr. Tutty’s refusal to accept new
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employment was, in the human rights context at least, a highly relevant factor in the assessment of

the accommodation question®.

[27]  Mr. Tutty had also initially disputed the assertion by MTSthat it had voluntarily continued
his salary notwithstanding the disability insurer’s denial of the claim. Asthe Investigator noted and
astherecord indicates, Mr. Tutty had received aletter of denia from his disability insurer but,
despite arequest from the Investigator on December 8, 2009 and an assurance from Mr. Tutty’s
counsel to follow this up, nothing was provided to corroborate Mr. Tutty’s evidence. This, too, was
arelevant point because MTS maintained that it had substantially accommodated Mr. Tutty by
continuing to pay his salary when it had no employment obligation to do so. According to aletter
from MTS s counsdl to the Investigator dated November 25, 2009, this was also an issue that had
been directly addressed during the discovery processin Mr. Tutty’s collateral wrongful dismissal
action. Mr. Tutty was asked to waive the implied undertaking of confidentially so that this evidence
and other potentialy relevant evidence could be produced to the Investigator but, inexplicably, he
refused. The fact that Mr. Tutty has now conceded the correctness of MTS' s position on this point
does not extinguish it asalive issue before the Investigator and one for which an adverse inference

could be drawn.

[28]  Although Mr. Tutty complains that the Commission’s investigation was inadequate, the
record discloses that he was not particularly forthcoming in producing evidence which could have
contradicted his alegations. For example, the Investigator noted an unfulfilled request to

Mr. Tutty’s counsel for medical verification of the continuing need to limit Mr. Tutty’s overtime

1| accept that in awrongful dismissal action adifferent legal standard may apply to a decision to refuse such an offer

of re-employment.
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and travel after he returned to full-time hoursin July 2008. Thiswas an important issue for the
Investigator because, as she noted in her report, the second medical report from Mr. Tutty’s
physician in May 2008 made no mention of ongoing concerns about travel or overtime.
Nevertheless, there is nothing in the record to show that this request was ever satisfied. At the same
time, the Investigator had evidence from Mr. Hathaway confirming that he had spoken with

Mr. Tutty throughout his return to work and Mr. Tutty “was doing well”. The Investigator's
interview notes with Mr. Hathaway aso state that, although Mr. Tutty’ stravel restriction had not

been reassessed, M TS had accommodated his needs at least up to the point of his termination.

[29] AslI notedin Maciel v Canada Revenue Agency, 2007 FC 244, 310 FTR 82 no human rights
investigation will ever be perfect. Thereisamost always another witness who could have been
interviewed or another question that might have been asked. But the Commission does not have
unlimited resources and must be able to place reasonable limits over itsinvestigative functions. see
Herbert v Canada, 2008 FC 969, 169 ACWS (3d) 393, at para18. Thetest isnot one of perfection
nor doesit require that every line of enquiry be exhausted. Thisinvestigation was thorough and
more than sufficient to determine what had happened. That Mr. Tutty is not in agreement with the
outcome and can point to adifferent and more favourable interpretation of the evidenceisnot a

basisfor judicial review.

[30] While Mr. Tutty contested the assertion by MTS that his termination was the result of a
legitimate business reorgani zation, he offered nothing beyond speculation to contradict the
documentary evidence provided by MTSto corroborate its position. Mr. Tutty’s only counter to the

Commission and to the Court isthat he was not privy to any evidence which might have supported
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his suspicions. But the fact that he had no evidence does not establish an error on the part of the
Investigator who reasonably relied upon the evidence that was produced. | do not agree with
Mr. Tutty’ s argument that atribunal hearing ought to proceed smply as a means of discovery and as

a supplement to the Investigator’ s fact-finding role.

[31]  Mr. Tutty also asserts that the Commission must have overlooked his response to the
Investigator’ s report because its decision fails to mention any of the points he had raised. Thereis
nothing, however, in those final submissions that had not already been considered by the
Investigator and the Commission did not err by failing to explicitly comment on its contents. It was,
in short, a bare re-argument of the case which was obviously insufficient to convince the

Commission that its investigator’ s findings were unwarranted.

Conclusion
[32] Intheresult, thisapplication is dismissed with costs payable to MTS in the amount of

$2,500.00 inclusive of disbursements.
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JUDGMENT
THISCOURT’ ' SJUDGMENT isthat this application is dismissed with costs payable to

MTSin the amount of $2,500.00 inclusive of disbursements.

“R.L.Barnes”
Judge
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