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[1] Thisisan appeal of adecision of a Citizenship Judge (Judge), pursuant to s 14(5) of the
Citizenship Act, RSC 1985 ¢ C-29 (Act) and s 21 of the Federal Courts Act, RSC 1985, ¢ F-7, by
Saira Bano Khan. The Judge denied the Applicant’s application for citizenship by virtue of s5(1)(c)

of the Act.
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Facts

[2] The Applicant isacitizen of Pakistan, born on January 6, 1969. She became a permanent
resident of Canada on March 15, 2002. Prior to this, she lived with her husband, Saeed Masood
Khan, and their son Ramiz Saeed Masood Khan in the United Arab Emirates (UAE). She worked
there as a secretary, but left her employment in July 2002 in order to come to Canada more
permanently. The Applicant and her son lived in Mississauga, Ontario, while the husband
commuted back and forth between Canada and the UAE, where he continued to work and earn
income for the family. All three applied for citizenship on April 10, 2006; the husband subsequently

withdrew his application.

[3] During the relevant four-year period prior to her application (April 10, 2002 to April 10,
2006), the Applicant made frequent tripsto the UAE to visit her husband as well as her mother and
brother. She made only one trip to Pakistan, her country of citizenship. Her son attended grades four
(4) to seven (7) in Canada, and the Applicant took courses at loca colleges. In March 2006, the

family purchased ahomein Mississauga.

[4] On her application, the Applicant mistakenly indicated that that during the relevant four-

year period, she was physically present in Canadafor 1,119 days of the 1,095 which would have

allowed her to meet the “ physical presence’ test for residency in s 5(1)(c) of the Act.

The Decison under review
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[5] The Judge found that there were discrepancies between the number of days declared by the
Applicant and the stamps found in her passport. The Judge held a hearing to finaly determine the
matter at which both the Applicant and the Judge recal culated the Applicant’ s absences. The
Applicant declared that she had been present in Canadafor 1,043 days, leaving her 52 days below
the 1,095 requirement; the Judge determined that the Applicant had been present for 1,038 days and

was therefore 57 days short of the statutory requirement.

[6] Noting that the Act does not define the concept of “residence’, the Judge chose to adopt the
strict “physical presence” test set out by Justice Muldoon in Pourghasemi (Re), [1993] FCJNo 232,
under which an applicant must establish that he or she has been physically present in Canadafor
1,095 days during the four (4) yearsimmediately preceding the date of application. Asthe Applicant
was 57 days short of this number, she did not meet the residency requirement set out in s 5(1)(c) of

the Act.

[7] The Judge considered whether she should nevertheless make a favorable recommendation
under s 5(4) of the Act, but found that there was no evidence of special circumstances or special or
unusual hardship, nor services of exceptional value to Canada. The Judge therefore decided not to

exercise her discretion under this section.

Rdevant legidation

[8] The relevant portions of the Act are asfollows.

Grant of citizenship Attribution dela citoyenneté

5. (1) TheMinister shall grant 5. (1) Le ministre attribue la

citizenship to any person who citoyenneté a toute personne
qui, alafois:



(a) makes application for
citizenship;
(b) iseighteen years of age or
over;
(c) isapermanent resident
within the meaning of
subsection 2(1) of the
Immigration and Refugee
Protection Act, and has, within
the four yearsimmediately
preceding the date of hisor her
application, accumulated at
least three years of residencein
Canada calculated in the
following manner:
(i) for every day during which
the person wasresident in
Canada before his lawful
admission to Canadafor
permanent residence the
person shall be deemed to
have accumulated one-half of
aday of residence, and
(i) for every day during
which the person was resident
in Canada after his lawful
admission to Canadafor
permanent residence the
person shall be deemed to
have accumulated one day of
residence;
(d) has an adequate knowledge
of one of the official languages
of Canada;
(e) has an adequate knowledge
of Canada and of the
responsibilities and privileges
of citizenship; and
(f) isnot under aremoval order
and is not the subject of a
declaration by the Governor in
Council made pursuant to
section 20.

Waiver by Minister on
compassionate grounds

Page:

a) en fait lademande;

b) est &gée d’ au moins dix-huit
ans,

C) est un résident permanent au
sens du paragraphe 2(1) dela
Loi sur I'immigration et la
protection desréfugiéset a,
dansles quatre ans qui ont
précede la date de sa demande,
résidé au Canada pendant au
moinstrois ans en tout, ladurée
de sarésidence étant calculée
delamaniere suivante :

(1) un demi-jour pour chaque
jour de résidence au Canada
avant son admission atitre de
résident permanent,

(i) un jour pour chaque jour
de résidence au Canada apres
son admission atitre de
résident permanent;

d) a une connaissance suffisante
del’une des langues officielles
du Canada;

€) aune connaissance suffisante
du Canada et des
responsabilités et avantages
conférés par la citoyenneté;

f) n'est pas sous le coup d’ une
mesure de renvoi et N’ est pas
visée par une déclaration du
gouverneur en consell faite en
application de I’ article 20.

Dispenses



5. (3) The Minister may, in his
discretion, waive on
compassionate grounds,

(@) inthe case of any person,
the requirements of paragraph
(1)(d) or (e);

(b) inthe case of aminor, the
requirement respecting age set
out in paragraph (1)(b), the
requirement respecting length
of residence in Canada set out
in paragraph (1)(c) or the
requirement to take the oath of
citizenship; and

(¢) in the case of any person
who is prevented from
understanding the significance
of taking the oath of citizenship
by reason of amenta disability,
the requirement to take the oath.

Special cases

5. (4) In order to alleviate cases
of special and unusua hardship
or to reward services of an
exceptional value to Canada,
and notwithstanding any other
provision of this Act, the
Governor in Council may, in
his discretion, direct the
Minister to grant citizenship to
any person and, where such a
direction is made, the Minister
shall forthwith grant citizenship
to the person named in the
direction.

Appeal

14. (5) The Minister or the
applicant may appeal to the
Court from the decision of the
citizenship Judge under
subsection (2) by filing anotice
of appeal inthe Registry of the
Court within sixty days after the
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5. (3) Pour desraisons d' ordre
humanitaire, leministreale
pouvoir discrétionnaire

d exempter :

a) danstousles cas, des
conditions prévues aux alinéas
(1)d) oue);

b) dansle cas d’un mineur, des
conditionsrelatives soit al’ &ge
ou aladurée derésidence au
Canada respectivement
enoncees aux ainéas (1)b) et c),
soit ala prestation du serment
de citoyenneté;

¢) dansle cas d’ une personne
incapable de saisir la portée du
serment de citoyenneté en
raison d' une déficience
mentale, de I’ exigence de préter
ce serment.

Casparticuliers

5. (4) Afin deremédier aune
Situation particuliere et
inhabituelle de détresse ou de
récompenser des services
exceptionnels rendus au
Canada, le gouverneur en
consell ale pouvoir
discrétionnaire, malgré les
autres dispositions de la
présente loi, d ordonner au
ministre d attribuer la
citoyenneté a toute personne
qu'il désigne; le ministre
procéde alorssansddla a

I” attribution.

Appd

14. (5) Leministreet le
demandeur peuvent interjeter
appel deladécision du juge de
la citoyenneté en déposant un
avisd appel au greffedela
Cour dans |es soixante jours
suivant ladate, selonlecas:



[9]

day on which

(@) the citizenship Judge
approved the application under
subsection (2); or

(b) notice was mailed or
otherwise given under
subsection (3) with respect to
the application.

Decision final

14. (6) A decision of the Court
pursuant to an appeal made
under subsection (5) is, subject
to section 20, final and,
notwithstanding any other Act
of Parliament, no apped lies
there from.
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a) de |’ approbation dela
demande;

b) de lacommunication, par
courrier ou tout autre moyen, de
ladécision derejet.

Caractére définitif dela
décision

14. (6) Ladécision dela Cour
rendue sur |” appel prévu au
paragraphe (5) est, sous réserve
del’article 20, définitive et, par
dérogation atoute autre |oi
fédérale, non susceptible

d appd.

The Federal Courts Act echoes the granting of jurisdiction to this Court to hear such

appedls:

| ssues

[10]

Citizenship appeals

21. The Federal Court has
exclusivejurisdiction to hear
and determine all appeal s that
may be brought under
subsection 14(5) of the
Citizenship Act.

Theissuesraised in the present case are:

a. Did the Citizenship Judge err in applying astrict physical presence test to determine

Appelsen matierede
citoyenneté

21. LaCour fédérdea
compétence exclusive en
matiere d’ appels interjetés au
titre du paragraphe 14(5) dela
Loi sur lacitoyenneté.

residency under s 5(1)(c) of the Act?

b. Wasthe Citizenship Judge’ s decision to reject the application reasonable?

Standard of review
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[11] The standard of review applicable to a Citizenship Judge' s decision is reasonableness, as per
Takla v Canada (Minister of Citizenship and Immigration), 2009 FC 1120, paras 23-24; Khan v

Canada (Minister of Citizenship and Immigration), 2009 FC 1178, para 14.

Analysis

A. Did the Citizenship Judge err in Using the Physical Presence Test?

[12] The Applicant submits that the Judge erred in applying older jurisprudence to determine
which test to apply to the Applicant’s case. The Applicant notes that as recently as Mizani v Canada
(Minister of Citizenship and Immigration), 2007 FC 698, paras 10-12, this Court acknowledged that
a Citizenship Judge could choose which test to apply to determine whether an applicant was
“resident” as per s 5(1)(c), and the decision would stand as long as the application of the test and the

conclusion reached were reasonable.

[13]  In Mizani, Madam Justice Daniéle Tremblay-Lamer described the three tests as follows:

This Court's interpretation of "residence” can be grouped into three
categories. Thefirst viewsit as actual, physical presence in Canada
for atota of three years, calculated on the basis of astrict counting
of days (Pourghasemi, Re, [1993] F.C.J. No. 232 (Fed. T.D.)). A less
stringent reading of the residence requirement recognizes that a
person can be resident in Canada, even while temporarily absent, so
long as he or she maintains a strong attachment to Canada
(Papadogiorgakis, Re, [1978] 2 F.C. 208 (Fed. T.D.). A third
interpretation, similar to the second, defines residence as the place
where one "regularly, normally or customarily lives' or has
"centralized his or her mode of existence" (Koo, Re (1992), [1993] 1
F.C. 286 (Fed. T.D.) at para. 10).

The Applicant argues that this led to inconsistent and unpredictable resultsin the law, and cites

Madam Justice Barbara Reed in Chuang v Canada (Minister of Citizenship and Immigration)
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(1999), 175 FTR 312, para8, who expressed adesire for Parliament to amend s 5(1)(c) of the Act
and clarify what was intended by the undefined word “residence’. In that case, Madam Justice Reed

held that she would apply the test most favorable to the applicant.

[14] The Applicant argues that reliance on the test set out in Koo (Re) in the mgjority of cases
supports Justice Reed' s approach, as the Koo (Re) test is more contextual and less strict about
physical presence. The Applicant contends that the Koo (Re) factors are preferable because they are
included in Citizenship and Immigration Canada’ s own Manual CP:5, section 5.9. The Applicant
also cites Justice Michael L. Phelan in Wong v Canada (Minister of Citizenship and Immigration),
2008 FC 731, para 24, where he wrote that the “strict physical presence test has become of limited,
if any, use and would (if it were the appropriate test) hardly require the involvement of a Citizenship
Judge in the mathematical calculation of physical presence’. The Applicant argues that, in effect,
the Pourghasemi test renders al hearings completely moot if the 1,095 days of physical presence

are not met.

[15] The Applicant further submitsthat despite Justice Reed’ s approach, the case law remained
unsettled for ten (10) years, but argues that the law has now changed subsequent to Justice Robert
Mainville'sdecision in Takla v Canada (Minister of Citizenship and Immigration), 2009 FC 1120,
and that this Court is now moving towards a contextual approach. The Applicant cites extensively
from Takla and focuses on the importance of paragraph 45, where Justice Mainville noted that
Justice Alan Lutfy’ sdecisionin Lam v Canada (Minister of Citizenship and Immigration) (1999),
164 FTR 177, para 15, providing Citizenship Judges with the discretion to choose which test to

apply, was made in the context of a potential amendment to the Act that would have clarified the
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residency requirement, and is therefore no longer contextually useful. The Applicant aso relieson
paragraph 46, where Justice Mainville held that it would be “ appropriate, in my view, to settle on
one interpretation. [...] Considering the clear mgority of this Court’ s jurisprudence, the centralized
mode of living in Canadatest established in Koo...should become the only test and the only

anayss’.

[16] The Applicant argues that Takla has been cited with approval in the following cases:
Elzubair v Canada (Minister of Citizenship and Immigration), 2010 FC 298, para 13; Dedaj v
Canada (Minister of Citizenship and Immigration), 2010 FC 777, paras 6-9; Cobos v Canada
(Minister of Citizenship and Immigration), 2010 FC 902, paras 6-9; and Salimv Canada (Minister

of Citizenship and Immigration), 2010 FC 975, para 9.

[17] The Applicant then refers to the following paragraphs from Justice Sean Harrington's
decision in Salimreferred to above:

[10] ... Elzubair with which | fully agree stands for the proposition
that if the applicant has been physically present for at least 1095 days
during the relevant period, the residency test has been satisfied. If
not, the Citizenship Judge must go on to consider whether Canadais
a place where the applicant “regularly, normally or customarily

lives’ in accordance with the non-exhaustive factors set out by
Madam Justice Reed in Koo, Re: (1993) 1 F.C. 286.

[...]

[21] | adopt the analysis thereof by Mr. Justice Zinn in Elzubair,
above, at paragraphs 12, 13 and 14 and am of the view:

a) the standard of review with respect to jurisdiction, procedural
fairness and naturd justiceis correctness;

a. determination of compliance with the residency requirement is
subject to the reasonableness standard of review;

b. if the applicant was physically present in Canadafor at least 1095
days, then residency is proven;
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c. if not physically present the required number of days, then the

Citizenship Judge must make a threshold assessment as to whether

residence was established at al and, if so, then to assessin

accordance with Koo (Re), above.
[18] The Applicant acknowledgesthat Salim, above, was rendered after the Citizenship Judge's
decisionin the current case, but notes that Takla and Elzubair, above, had aready been published at

thetime.

[19] The Applicant arguesthat in not applying the Koo (Re) factors, the Judge erred and used a
test no longer endorsed by this Court. It was furthermore unreasonable, in the Applicant’ s view, for
the Judge to use the test |east favorable to the Applicant’ s situation, especially when the Applicant

contends that she was only 52 days short of the minimum.

[20] The Applicant further submitsthat had the Judge applied the Koo (Re) factors as required by
Takla, she would have met the test for residency. She contendsthat it is clear that she had
“centralized [her] mode of existence” in Canada. She further notes that the Judge did not refer to
any of the evidence she presented to that effect both before the hearing and at the hearing; these
include bank statements, mortgage payment statements, tax returns, her son’s school reports, and

health insurance claims.

[21] Findly, at the hearing the Applicant submitted that the Judge committed a reviewable error

in that she considered facts that were outside of the relevant period to come to her decision.
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[22] The Respondent contends that Takla, above, did not supersede the existing jurisprudence,
and that Citizenship Judges retain complete discretion to choose which test to apply to a given case.
The Respondent argues that as the Act aready provides that an applicant may be out of the country
for afull year during the four (4) years immediately preceding the application, thisisa strong

indication that physical presenceisrequired for the other three (3) years.

[23] The Respondent relies on Lam, above, and Mindich v Canada (Minister of Citizenship and
Immigration) (1999), 170 FTR 148, for the proposition that a Citizenship Judge may choose the test
to apply. Asthe Judge in this case clearly chose to use the Pourghasemi test, the Respondent argues,

the only question is whether it was applied reasonably.

[24] The Respondent counters the assertions regarding Takla by asserting that the Koo (Re) test
and itsreiteration in Takla did not displace the residency requirement in s 5(1)(c) of the Act, and by

extension did not supersede the physical presence test from Pourghasemi.

[25] The Respondent arguesthat in the absence of an authoritative decision from the Federa
Court of Appeal, Takla, above, is not binding on this Court. The Respondent notes that in June
2010, the government put forward Bill C-37, An Act to Amend the Citizenship Act and to make
consequential amendments to another Act, which would have incorporated the physical presence

test into s 5(1)(c).

[26] Finadly, the Respondent questions some of the post-Takla cases, noting that Justice Russell

Zinn, who decided Elzubair, above, also heard the case of Tanveer v Canada (Minister of
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Citizenship and Immigration), 2010 FC 565, in which a Citizenship Judge had used the
Pourghasemi test. Justice Zinn in Tanveer was Silent on whether the test chosen and applied was
appropriate, but allowed the judicial review application because the residency test had been

incorrectly applied.

[27]  SinceBill C-37, cited by the respondent in support of the physical presence test, never went

further than first reading in Parliament, it has no probative vaue.

[28] InMizani, above, Madam Justice Tremblay-Lamer indicated that the purpose of Koo (Re)
was not to displace the resdency requirement, but to interpret the undefined concept of “residency”
in amanner that was not dependent on the number of days the applicant had been present in
Canada, but rather on the manner in which the applicant had created alifein Canada (i.e. aperson

can be “resident” in Canada even while temporarily absent if the centre of their life is here).

[29] Therecent case of Ghaedi v Canada, 2011 FC 85, is applicable to the present demand and
must be considered. The Citizenship Judge in Ghaedi had considered the applicant’s application
solely on the basis of the Pourghasemi strict physical presence test, with no consideration given to
the Koo (Re) factors once it was determined that the applicant had not met the minimum number of
days. Justice Robert Barnes echoed the Takla, above, view of the old jurisprudence, noting at
paragraph 10 that the choice of tests provided to Citizenship Judges was in the context of waiting
for statutory amendments to the Act that never came. Justice Barnes found at paragraph 14 that

recent citizenship decision of this Court which have applied the “choice of tests’ ratio from Lam,
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above, appear to have been rendered without consideration of Takla or the other recent cases“either

because those authorities were not cited to the Court or were unnecessary to the fina disposition”.

[30]

[31]

Justice Barnes makes the following observationsto which | fully subscribe:

[15] Counsel for the Respondent points out that with the exception of
Dedqj, above, the outcome of Takla and the cases following it turned
on the Citizenship Judge' s proper application of the test for residency
established by Re Koo, above. All of the discussions about the need
for asingle unified test for residency were accordingly obiter.
Notwithstanding that interesting observation, | agree with counsel for
Mr. Ghaedi that the views expressed by Justice O’ Rellly and Justice
Mainville are compelling and justify departing from the view
expressed both in Lam, above, and the cases which have applied it,
including severa of my own decisions. In my view, the benefits of
harmonizing the approach to residency outweigh the concerns
expressed in Lam, above, about deferring to the judgment of the
Citizenship Court. Deferenceis not ajuridical value that outweighs
the need for adjudicative consistency and the predictability of

judicia outcomes.

[16] Counsdl for Mr. Ghaedi argued that | am bound to follow Takla,
above, and the more recent decisions of my judicial colleagues. | do
not agree that thisis an issue for which judicia comity applies.
Notwithstanding the views of any particular Judge, there will
continue to be two lines of divergent authority on thisissue and
others may be quite properly disposed to follow Lam, above.

| am of the opinion that Takla and the more recent line of cases that require a Citizenship

Judge to consider the Koo factors, once athreshold of residency is established (as referred to by

Justice Harrington in paragraph 21 of Salim, above), should be applied to the present case. As|

review the decision of the Judge and her underlying notes, | find her decision to be unreasonable,

the Applicant having clearly established her residency. The Judge should then have considered

whether, despite the shortfall in her physical presence, the Applicant met the time requirement for

residency through the exceptional circumstances found at section 5.9 of the Manual, which reads:
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B Exceptional circumstances

In accordance with the established case law, an applicant may be

absent from Canada and till maintain residence for citizenship

purposes in certain exceptiona circumstances ...

In assessing whether the absences of an applicant fall within the

allowable exceptions, use the following six questions as the

determinative test. These questions are those set out by Mme. Justice

Reed in the Koo decision. For each question, an example is given of

acircumstance that may alow the applicant to meet the residence

requirement.
[32] Moreover, inthe present case, the Applicant has an even smaller shortfal in the number of
physical presence days than did Mr. Ghaedi, and furthermore, asin Ghaedi, the Judge had the
opportunity to follow the lead of Takla and Elzubair, above, both of which were published severa

months prior to the decision on the present Applicant’sfile.

[33] | amnot convinced by the Respondent’ s argument that Takla, above has done nothing to
counter the Lam, above, “ choice of tests’ ratio, nor by the Respondent’ s statement that a Federal
Court of Appeal decision would be necessary since Section 14(6) of the Citizenship Act precludes
any appeal of adecision of this Court to the Federal Court of Appedl. It, therefore, seems that any
change in the jurisprudence must originate in this Court, in the manner referred to by Justice Barnes,
in which adivergencein the jurisprudence will occur and judges will choose to follow one or the

other until one becomes more dominant.

[34] For the above-mentioned reasons, | am allowing this appeal and remitting the matter for

reconsideration by another Citizenship Judge.
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JUDGMENT

THISCOURT SJUDGMENT isthat the appeal from the decision of a Citizenship Judge

denying the Applicant’ s application for citizenship under paragraph 5 (1)(c) of the Citizenship Act,

RSC 1985, ¢ C-29 is dlowed.

"André F.J. Scott"

Judge
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