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REASONS FOR JUDGMENT AND JUDGMENT

[1] Thisisan application for judicial review of adecision made on January 24, 2011 by Consul

J. Seyler, the Visa Officer, denying the Applicant his permanent resident application because of the
health condition of his dependent son, Carlos Niro Perez (“Carlos’). Relying on the Medical
Officer’sopinion, the Visa Officer found that Carlos, having been diagnosed with “ profound
sensorineural hearing loss’, might reasonably be expected to cause excessive demand on health or

social services. Asaresult, he was found to be inadmissible to Canada pursuant to ss. 38(1)(c) of
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the Immigration and Refugee Protection Act, SC 2001, ¢ 27 [IRPA]. Pursuant to s. 42 of IRPA,

Carlos inadmissibility renders the remainder of hisfamily inadmissible aswell.

[2] For the reasons that follow, | have found that this application for judicia review must be
granted. The Visa Officer erred in his assessment of the demand on social servicesthat Carlos
health condition might reasonably be expected to cause, and a so breached the Applicant’ sright to

procedural fairnessin failing to appropriately notify him of his concern.

1. Background
[3] Ronilo Veasguez Perez, the Applicant, was born on October 15, 1966 in Quezon City. He
isacitizen of the Philippines. The Applicant and his wife, Arlene De Guzman Perez, have four

children: Carlos, Patricia, Francesca and Ronielene. They were al born in the Philippines.

[4] The Applicant was an engineer in the Philippines. Heis currently completing a professiona
engineering designation in Canada. He arrived in Canadain March 2007 on atemporary work
permit. Sincethen, he has worked at WorleyParsonsin Edmonton, a company speciaizing in
delivering engineering, procurement and construction management services. The Applicant is

currently the Business Unit Lead in piping design for WorleyParsons.

[5] On May 8, 2009, Mr. Perez submitted an application for permanent residence in Canadain
the Provincial Nominee Class at the Consulate General of Canada, Immigration Regional Program

Centrein Buffalo, New York. Hisapplication included hiswife and hisfour children.
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[6] Mr. Perez met the selection criteria, but that did not exempt him and his family members
from meeting the admissibility requirements under IRPA. By letter dated January 5, 2010, the Visa
Officer sent aprocedura fairness letter to Mr. Perez. He was advised that he may be inadmissible
on the ground that his family member, Carlos, is aperson described in ss. 38(1) of IRPA, in that he
is a person whose health condition might reasonably be expected to cause excessive demands on
health or socia services. He was provided with an opportunity to submit within 60 days any
additional information and documents relating to his son’s medical condition or diagnosis. Mr.
Perez was a so invited to “submit any information addressing the issue of excessive demand” if that

appliesto his case.

[7] In his affidavit, Mr. Perez states that hisfamily first discovered that Carlos had a hearing
impairment when they came to Canadain June 2008. He was diagnosed with a profound bilateral
sensorineura hearing impairment. The Applicant discussed possible treatments for Carlos with the
multi-disciplinary team of doctors and speciaists at Glenrose Rehabilitation Hospital in Alberta,
one of the mgjor centresin Canadafor Cochlear implantation. The Cochlear Implant team at
Glenrose isamulti-disciplinary team of medical professionals, including speech language

pathol ogists, educators of the deaf, audiologists, psychologists, socia workers, ear nose and throat
surgeons and pediatricians. Carlos was later assessed as a possible candidate for the surgery, and he
successfully underwent surgery on May 28, 2009. Since then, he has made considerable
improvements and is now able to use single words and word approximations to indicate his wants

and needs.
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[8] In response to thisfirst letter, the Applicant submitted, among other things, aletter from Dr.
Gail Andrew, a Developmenta Pediatrician and Medica Site Lead in Pediatrics at Glenrose
Rehabilitation Hospital. After summarizing the bilateral Cochlear implantation procedure, the
surgery Carlos underwent and his subsequent progress, she stated:

Carlos has dready shown that he has benefited from the Cochlear
Implantation and it is anticipated that he will continue to benefit. To
continue to make progress, he will require ongoing oral rehabilitation
and programming which isreadily available at the Glenrose
Rehabilitation Hospital. There are some other rehabilitation centres
in Canadawho would be able to provide thislevel of support. It will
be most unlikely that he will receive thistype of care if heisto return
to Manila. The cost to support Carlos around his disability has
already been paid in terms of the expense of the device and surgery.
With his at least average non-verbal intelligence, Carlosisina
position to be afunctional and contributing member of society. The
current literature on early Cochlear Implantation indicates that these
children are most likely to be able to attend their education in
mainstream placement and have alower dependence on specia
education support services. In the province of Alberta, those children
served by our Cochlear Implantation Service at the Glenrose
Rehabilitation Hospital are demonstrating that outcome. Carlos and
other children with Cochlear Implantation cannot be compared to
children with similar levels of hearing impairment without the
advantage of the Cochlear Implant device. | would like to request
that Carlos application for immigration be reconsidered based on the
fact that the most costly part of histreatment has aready been
provided here in Canada and it will be unlikely that he will receive
rehabilitation services that he needs to fully benefit from the device if
heisnot living in amajor centre with access to the services such as
those at the Glenrose Rehabilitation Hospital .

[9] In another letter, the principals of an e ementary school wrote to say that they would
welcome Carlosin their Junior Kindergarten Program, where he would be provided the support of a

teacher and special needs assistant to accommaodate his learning.
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[10] Upon review of the materid filed by the Applicant, another medical officer determined that
it waslikely Carloswill require special education support over the next several years. Based on the
Government of Alberta Ministry of Education document entitled Education Funding in Alberta
(Kindergarten to Grade 12) 2010/11 School Y ear, despite his Cochlear implants, he would still
qualify for specia education funding under code 45 (Deafness-Severe disability). The Medicad
Officer concluded that Carlos has a health condition that might reasonably be expected to cause an
excessive demand on socia services. Specifically, that it might reasonably be expected that he will
require social service costs for Code 45 funding in Alberta (based on the above-noted Government
of Alberta Education document) in the amount of $24,560 per year for 1 year of kindergarten and

$16,465 per year for 4 years of e ementary school, totalling $90,420 over 5 years.

[11] Inview of the new medica assessment, according to which Carlos was medically
inadmissible because his health condition might reasonably be expected to cause an excessive
demand on socia services, the Visa Officer sent another procedural fairness | etter to Mr. Perez
dated June 9, 2010. Thisletter advised Mr. Perez that Carlos might be medically inadmissible dueto
hismedical condition and invited him to provide additional information relating to the medical
condition or diagnosis, aswell asto submit any information addressing the issue of excessive

demand.

[12]  Inresponseto that second letter, the Applicant submitted further documentation including a
new letter by Dr. Gail Andrew. In thisletter, Dr. Andrew reiterated the progress made by Carlos and
her view that Carlos would be able to attend a regular inclusive classroom setting, with minimal

support of ateacher’s assistant and consultation by a speech language pathologist. She aso noted
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that the Alberta Minister of Education had reviewed information on Carlos and provided aletter of
support for Carlos and hisfamily in their application for permanent residence. She concluded:

| feel that Carloswill not be aburden to the health, education or
social servicesin the province of Alberta. As previoudy stated, the
majority of his health costs have aready been incurred and the cost
for ongoing Audiology monitoring isminimal. He has excellent
general health and except for unforeseen health issues which can
occur to anyone across their lifetime, | feel that he will not be a
burden. Interms of cost to the educational system, he will be ableto
participate in aregular classroom setting with quite minimal human
support such as ateachers assistant and will benefit from technology
devisesthat all students benefit from. Interms of cost to social
services Carlos has a stable and supportive family. Hisfather is
gainfully employed in the province of Albertaand isfinancially
stable. (...) If Carlosisto return to the Phillipines, he will be unable
to access the level of monitoring of the Cochlear Implant device and
appropriate educationa services. He will not have accessto a centre
such asthe Glenrose Rehabilitation Hospital where we are very
experienced with Cochlear Implantation. Asaresult of the success
of his Cochlear Implant device, Carlos can not be compared to a
child with asimilar diagnosis of hearing impairment who has not had
the advantage of Cochlear Implant device.

[13] Mr. Perez dso provided aletter from the Principa of Southview Child Care, a private Early
Childhood Services Operator, who took exception with a statement of the Visa Officer that Carlosis
expected to cause excessive demand on health and socia programs. The letter States, inter alia:

| believe that this statement isincorrect, as Carlos no longer hasa
health condition. Heisnow ahearing child and, athough he will
require auditory monitoring at the Glenrose Rehabilitation Hospitd, |
strongly believe that Carlos will not require on-going supportsasa
student and later, as an adult. He has no other medical issues that
will prevent him from being able to participate in the regular
classroom setting. Our school jurisdiction will access Program Unit
Funding for Carlos beginning September 2010 and possibly in the
fall of 2011. Thesefundswill enable our school to provide Carlos
with support as he islearning how to use hisimplant and help him to
integrate successfully into the classroom setting. It has been my
experience in working with children with cochlear implants over the
past twenty years that these children are extremely successful and,
therefore, Carloswill not be a cause of excessive demand on health,
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education and social services and/or that he will require services

costing over the average Canadian.
[14] Finadly, Mr. Perez adso sent aletter from his employer, stating that he earns $129,000.00 per
year and is covered, with hisfamily, by the company’ s comprehensive benefit plan which includes

extensive support for his son’s medical condition.

[15] The Applicant’s documents and letters submitted in response to the June 2010 procedural
fairness letter were forwarded to Immigration Medical Servicesin Ottawafor consideration by the
Medical Officer to assess whether this information altered the previous medical opinion that Carlos
medical condition would cause excessive demand on socia services. The Medical Officer noted
that despite his Cochlear implant, Carlos still qualifies for specia education funding under code 45
(Deafness-Severe Disability). Alberta Education defines a student/child with a severe to profound
hearing loss as one that has a hearing loss of 71 decibels or more unaided in the better ear, or hasa
Cochlear implant preceded by a 71 decibels hearing loss and requires specialized educational
supports. Previous reports on file and the new reports submitted confirm that since Carlos' hearing
loss occurred prior to his acquisition of normal aural/oral language skills, he will require specialized

educational support for the next severa years.

[16]  Program Unit Funding referred to by the Principal at Southview Child Care, isfunding
provided to school authorities by Alberta Education for Early Childhood Services, for children with
severe disabilities who require additional support beyond what is offered in the regular early
childhood education program. Program Unit Funding is provided for individualized programming

that meets the education needs of children with severe disabilities or delays, who are less than 6
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years of age and may be paid for amaximum of 3 yearsfor each eligible child. Carlos' intended
school (Southview) stated that it intended to access this funding for September 2010 and possibly

for thefall of 2011.

[17] TheMedica Officer determined that even if Carlos only needed speciaized educational
support in the classroom for the next two years, the Program Unit Funding would amount to
$41,025 ($24,560 for kindergarten and $16,465 for Grade 1). Thisamount iswell over the 5 year
threshold of $27,525, for that period, for excessive demand. The Applicant did not submit any plan
to offset the social services cost of special educationa support. Therefore, based upon the results of
the medica examinations and all the reports received, including the information presented by the
Applicant in response to the June 9, 2010 fairness letter, the Medical Officer concluded that the new
information does not modify the previous medical opinion that Carlosis medically inadmissible
under paragraph 38(1)(c) of IRPA due to a health condition that might reasonably be expected to

cause excessive demand on health and social services.

[18] TheVisa Officer reviewed the file contents, the medical opinion and al documents
submitted in response to the June 2010 procedural fairnessletter. The Visa Officer noted that Mr.
Perez has not submitted a plan which specifies any private school or private educational support to
avoid relying on the Alberta Program Unit Funding, which his preschool facility (Southview Child
Care) intended to accessin the fall of 2010 and possibly aso inthefall of 2011. The Visa Officer
determined that the Medical Officer’s opinion and assessment of Carlos' medical condition was fair

and reasonable and that he was, therefore, inadmissible pursuant to subsection 38(1) of IRPA. This,
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in turn, rendered Mr. Perez and the rest of his dependants inadmissible pursuant to subsection 42(a)

of IRPA. Mr. Perez was therefore refused pursuant to subsection 11(1) of IRPA.

[19] TheVisaOfficer then consdered possible humanitarian and compassionate (“H&C”)
grounds as referred to by Mr. Perez in hisletter dated August 4, 2010. The letter states that
Cochlear implants are rare in the Philippines and that Carlos would lack training and technology for
the rehabilitation program there. However, the Visa Officer found that Mr. Perez did not provide
any particulars, research or other evidence to support this claim of hardship. Therefore, he was not
satisfied that there were sufficient humanitarian or compassionate grounds to justify an exemption

from the medical inadmissibility provisions under IRPA and the H& C application was refused.

2. Issues
[20] Thisapplication for judicia review raises the following three issues:
a) Didthe VisaOfficer fail to conduct an individualized assessment of the
Applicant’s son?
b) Wasthere abreach of procedural fairness?

c) Wasthe H& C assessment reasonabl e?

3. The Statutory Framework

[21]  Subsection 38(1)(c) of IRPA providesthat aforeign national isinadmissible on health
groundsif their health condition “might reasonably be expected to cause excessive demand on
health or socia services’. Section 42 of the same Act extends this inadmissibility to other family

members;



42. A foreign national, other
than a protected person, is
inadmissible on grounds of an
inadmissible family member if

(a) their accompanying family
member or, in prescribed
circumstances, their non-
accompanying family member
isinadmissible; or

(b) they are an accompanying

family member of an
inadmissible person.

[22]
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42. Emportent, sauf pour le
résident permanent ou une
personne protégée, interdiction
deterritoire pour inadmissibilité
familialelesfaits suivants:

a) I'interdiction de territoire
frappant tout membre de sa
famille qui I" accompagne ou
qui, dans les cas réglementaires,
ne |’ accompagne pas;

b) accompagner, pour un
membre de safamille, un
interdit de territoire.

Pursuant to section 20 of the Immigration and Refugee Protection Regulations, SOR/2002-

227 [IRPR], an officer shall determine that aforeign nationa isinadmissible on health grounds if an

assessment of their health condition has been made by an officer who is responsible for the

application of medical examinations, and the officer concluded that the foreign nationa’ s health

conditionislikely to be a danger to the public health or public safety, or might reasonably be

expected to cause excessive demand.

[23]

(a) ademand on health services
or socia servicesfor which the
anticipated costs would likely
exceed average Canadian per
capita health services and social
services costs over aperiod of
five consecutive years
immediately following the most
recent medical examination
required by these Regulations,
unlessthereis evidence that
significant costs are likely to be
incurred beyond that period, in

Asfor “excessve demand’, it has been defined in ss. 1(1) of the IRPR asfollows:

a) de toute charge pour les
Services sociaux ou les services
de santé dont le co(t prévisible
dépasse |la moyenne, par
habitant au Canada, des
dépenses pour les services de
santé et pour les services
sociaux sur une période de cing
années consécutives suivant la
plus récente visite médicale
exigée par le présent réglement
ou, Sil y alieu de croire que
des dépenses importantes



which case the period isno
more than 10 consecutive years,
or

(b) ademand on health services
or socia servicesthat would
add to existing waiting listsand
would increase the rate of
mortality and morbidity in
Canada as aresult of an
inability to provide timely
services to Canadian citizens or
permanent residents.
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devront probablement étre
faites apres cette période, sur
une période d' au plus dix
anneées Consecutives;

b) de toute charge pour les
Services sociaux ou les services
de santé qui viendrait allonger
leslistes d attente actuelles et
qui augmenterait le taux de
mortalité et de morbidité au
Canadavu |’impossibilité

d offrir en temps voulu ces
services aux citoyens canadiens
OU aux résidents permanents.

[24] Theintent of the current medical inadmissibility provision isto avoid negative impact on
Canada’ s publicly funded health and social services systems, by refusing admission to prospective
immigrants whose health conditions would create excessive demands on health and socia services
in Canada, while recognizing at the same time, that certain immigrant groups who have compelling
humanitarian and compassionate reasons for entering Canada, not be barred for health reasons. The
medical inadmissibility provisionsin both the former Immigration Act and |RPA have astheir intent
the protection of the finite and costly resources of the Canadian health care system against excessive

demands, so asto ensure its sustainability into the future (see Regulatory Impact Analysis Satement,

Canada Gazette Part 11, ExtraVol 136, No 9, p 202).

4. Analysis

[25] Thereis no dispute between the parties as to the applicable standard of review, at least with
respect to thefirst two questions. As established in Dunsmuir v New Brunswick, 2008 SCC 9,

[2008] 1 SCR 190 [Dunsmuir], thefirst step in conducting a standard of review analysisisto
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ascertain whether the jurisprudence has aready determined in a satisfactory manner, the degree of
deference to be accorded with regard to a particular category of question. Both counsdl for the
Applicant and counsel for the Respondent agree that the first question involves afactually intensive
determination and the specialized nature of amedical officer’s opinion and visa officer’s
assessment, and referred to a number of cases where such issues were held to be reviewable against
the standard of reasonabl eness (see Hilewitz v Canada (MCI), 2005 SCC 57 at para 117, [2005] 2
SCR 706 [HilewitZ]; Canada (Citizenship and Immigration) v Abdul, 2009 FC 967 at paras 20-22,
353 FTR 307 [Abdul]; Vashishat v Canada (MCI), 2008 FC 1346, 77 Imm LR (3d) 230; Airapetyan
v Canada (MCl), 2007 FC 42; Gao v Canada (MEI) (1993), 61 FTR 65 (FCTD), 38 ACWS (3d)

777).

[26] Review on the reasonableness standard requires the Court to inquire into the qualities that
make a decision reasonable, which include both the process and the outcome. Reasonablenessis
concerned principally with the existence of justification, transparency, and intelligibility in the

decision-making process. It isaso concerned with whether the decision falls within the range of
acceptable outcomes that are defensiblein fact and in law (Dunsmuir, above, at para47; Canada

(MCI) v Khosa, 2009 SCC 12 at para 63, [2009] 1 SCR 389 [Khosa)).

[27] | am also of the view that the decision to dismiss the application on H& C grounds attracts a
standard of reasonableness. Counsel for the Applicant argued that the Visa Officer failed to give
adequate consideration to H& C grounds. Thisis, however, just another way to say that he disagrees
with the Visa Officer’ s finding, since the H& C arguments were considered but dismissed for lack of

supportive evidence. Such an assessment is clearly to be assessed with deference by this Court.
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[28] Asfor the second question, it iswell established that a court need not engagein an
assessment of the appropriate standard of review. Rather, areviewing court isrequired to evaluate
whether the rules of procedural fairness or the duty of fairness have been adhered to. The Court
does this by assessing the specific circumstances giving rise to the allegation and by determining
what procedures and safeguards were required in those circumstancesin order to comply with the
duty to act fairly. No deferenceis due (Canadian Union of Public Employees (C.U.P.E.) v Ontario
(Minister of Labour), 2003 SCC 29 at para 100, [2003] 1 SCR 539; Dunsmuir, above, at paras 129

and 151; Khosa, at para43; Ha v Canada (MCI), 2004 FCA 49 at para44, [2004] 3 FC 195).

a) Did the Visa Officer fail to conduct an individualized assessment of the

Applicant’s son?
[29] The Applicant argues that the Medical Officer and the Visa Officer failed to conduct an
individualized assessment of the probable excessive demand that Carlos' health condition might
place on Canada’ s social services. To support that proposition, the Applicant relies on the decision
of the Supreme Court of Canadain Hilewitz, above, where it was held that in considering “excessive
demand” the medical officer and the visa officer must necessarily take into account the availability,
scarcity or cost of publicly funded services, along with the willingness and ability of the applicant or
his or her family to pay for the services. While that decision is based on ss. 19(1)(a)(ii) of the
former Immigration Act, the Supreme Court made it clear that the same analysisis applicable to ss.
38(1)(c) of IRPA, the wording of which is sufficiently similar to the provision it replaced. The
following paragraphs of Justice Abella, writing for the mgjority, capture the essence of that

decision:
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54. Section 19(2)(q)(ii) calls for an assessment of whether an
applicant’ s health would cause or might reasonably be expected to
cause excessive demands on Canada s socia services. Theterm
“excessive demands’ isinherently evaluative and comparative.
Without consideration of an applicant’s ability and intention to pay
for socia services, it isimpossible to determine realistically what
“demands’ will be made on Ontario’ssocial services. The wording
of the provision shows that medical officers must assess likely
demands on socia services, not mere eligibility for them.

55. To do so, the medical officers must necessarily take into account
both medical and non-medical factors, such as the availability,
scarcity or cost of publicly funded services, along with the
willingness and ability of the applicant to pay for the services.

56. This, it seemsto me, requiresindividualized assessments. Itis
impossible, for example, to determine the “ nature’, “ severity” or
probable “ duration” of a health impairment without doing soin
relationto agivenindividual. If the medical officer considers the
need for potential services based only on the classification of the
impairment rather than on its particular manifestation, the assessment
becomes generic rather than individual. It is an approach which
attaches a cost assessment to the disability rather than to the
individua Thisin turn resultsin an automatic exclusion for all
individuals with a particular disability, even those whose admission
would not cause, or would not reasonably be expected to cause,
excessive demand on public funds.

[30] | agreewith the Applicant that the Medical Officer’s assessment, on whose opinion the Visa
Officer relied to determine Carlos admissibility, falls short of the individualized assessment
required by Hilewitz, above. It appears from the reasons provided by the Medical Officer, that
Carlos was not assessed as an individual, taking into account his particular situation, but rather asa
member of aclass of persons, that is, deaf people. A careful reading of the two letters from Dr. Gail
Andrew submitted by the Applicant shows that Carlos should not be treated as a deaf person

anymore, and that the surgery that he has undergone was a success. More specificaly, Dr. Gail

Andrew attests to the following:
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(1) scientific studies show that the auditory potential developed in children with early
Cochlear implantation is similar to normal hearing children;

(i) the educational needs for a child with successful Cochlear implants performed at
ayoung age cannot be compared to the costs of a child with the same level of
hearing impairment, who has not had the benefit of this type of technology;

(iii) Carlos has shown 12 months of auditory development within 6 months of the
initial stimulation of hisdevice;

(iv) the current literature on early Cochlear implantation indicates that these children
aremost likely to be able to attend their education in mainstream placement and
have alower dependence on special education support services,

(v) after Cochlear implantation, many individuals are able to pursue post-secondary
education with the help of technology supports that are becoming standard in all
classrooms, such as Smart Board and |aptop computers; and

(vi) Carlos has strong socia skills, advanced non-verbal problem solving skills, is
well adjusted and has good readiness to learn skills, and will not present with

additional classroom challenges.

[31] TheMedica Officer, however, focused on Dr. Andrew’ s statement that “he will be ableto
attend regular inclusive classroom setting with some supports of ateacher’s assistant and
consultation by speech language pathologist”. He aso chose to focus on that part of the report by
the principal of the school Carloswould be attending according to which the school would access
Program Unit Funding for Carlos beginning September 2010 and possibly the fall of 2011, to enable

the school to provide Carlos with support as he islearning to use hisimplant, and help to integrate
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successfully in the classroom setting. On that basis, he concluded that Carlos still qualifiesfor
specid education funding for deafness and severe disability in Alberta, which would amount to

$41,025 for two years.

[32] | agreewiththe Applicant that this assessment is not reasonable. It isbased on two selective
quotes taken out of context. Thethrust of the letterswritten by Dr. Andrew and the Principal of
Southview Child Careisthat Carlos hearing and ora abilities have improved substantially since the
activation of his Cochlear implant, and that he will need minimal support in terms of teachers
assistants and technological devices. Indeed, the Principa of Southview never said that they will
access the Program Unit Funding of the province for the full amount available, or for the next two
years. Inassuming that the school will seek funding for the maximum amount of $41,025, the
Medical Officer did not really consider the submissions made on behalf of Carlos, his actual needs
and the probable demands for specialized educationa support. Infocusing on Carlos digibility for
these funds, the Medical Officer treated him generically and not as an individual, which is precisely

what the Supreme Court warned against in Hilewitz.

[33] | asoagreewith the Applicant that the Medical Officer failed to consider non-medical
factors, such asthe anticipated need for the social services and the willingness of the family to
assist. Indeed, thereis no evidence that the Medical Officer paid much attention to the assessment
of Dr. Andrew and the Principal of Southview that Carlos will likely need only minimal educational
support. Itistrue that the Applicant did not submit any detailed plan as to how he intended to offset
any excessive demand on public funding. Y et he did provide information on his annua salary, and

on his comprehensive benefits plan, aswell as a signed Declaration of Ability and Intent. Neither
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the Medical Officer nor the Visa Officer said anything about the Applicant’ s ability and willingness
to pay for social servicesin lieu of accessing public funding. To that extent, it cannot be said that

the decision was based on all relevant available information and that it was reasonable.

b) Was there abreach of procedurd fairness?
[34] Itissettled law that the duty of fairness requires that an applicant be given notice of the
particular concerns of the immigration officer and be granted a reasonable and meaningful
opportunity to respond by way of producing evidence to refute those concerns (Rukmangathan v
Canada (MCI), 2004 FC 284 at para 22, 247 FTR 147; Sapru v Canada (MCl), 2011 FCA 35 at

paras 31-32, 330 DLR (4th) 670 [Sapri]).

[35] Theahility to meaningfully participate in the decision-making process requires clear notice
of the caseto be met, afull and fair opportunity to present evidence and submissions relevant to that
case, and full and fair consideration of the case: Hers v Canada (M.C.1.) (2000), 198 F.T.R. 120, at

para20 (FCA).

[36] Inlight of the principles espoused in Hilewitz and in other cases, Citizenship and
Immigration Canada published an Operational Bulletin on “ Accessing Excessive Demand on Social
Services’ on September 24, 2008 (Operational Bulletin 063). This Bulletin was complemented on
July 29, 2009 by Operational Bulletin 063B, which does not significantly alter the procedures that
immigration officers are to follow when ng probable excessive demand on socid services.
While these guidelines are not legally binding, they are nonethel ess valuable toolsin ng the

immigration officer’ s duties; they reflect the respondent’s own view as to what may be necessary to
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achieve afair outcome and they can certainly create expectations that they will be adhered to (Frank
v Canada (MCI), 2010 FC 270 at para 21, [2010] FCJINo 304 (QL); Firouz-Abadi v Canada (MCl),

2011 FC 835 at para 21, [2011] FCINo 1036 (QL) [Firouz-Abadi]).

[37] Thispoalicy is meant to clarify the roles of the medical officer, theimmigration or visa
officer and the applicant in those cases where the medical officer hasindicated that the applicant or
dependent family member has a health condition which might reasonably be expected to cause an
excessive demand on socia servicesin Canada. It requiresimmigration officers to send fairness
lettersto invite them to provide additional information required to overcome findings of
inadmissibility, aswell as the pertinent sections of the IRPR and a* Declaration of Ability and
Intent” to be signed by the applicant. This Declaration isintended to inform applicants that their
application for permanent residency may be refused, unless they can provide a detailed plan to an
immigration officer, ensuring that their dependant will not impose an excessive demand on

Canadian socia services.

[38] Inthecaseat bar, the procedure followed by the Visa Officer was clearly deficient. The
Applicant received two procedural fairness letters in response to his application for permanent
residency. Inboth of these letters, the Visa Officer essentially adopted and reproduced the Medical
Officer’ s assessment, without ever telling the Applicant that he was expecting a detailed plan to

offset the probabl e excessive demand on Canadian social services.

[39] The Applicant could reasonably understand from thefirst letter that the Visa Officer’ smain

concern (based on the Medica Officer’s assessment) was that Carlos would have to attend a special
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school for the deaf, which would cost $35,000 (for a non-residential student) to $70,000 (for a
student in residence) per year. The Applicant addressed this concern by submitting documentation
to demonstrate that Carlos was a hearing, healthy child, and that it was not necessary for him to

attend a specia school for the desf.

[40] Inresponseto the second letter, according to which the cost implications for Carlos specia
education needs (based on available funding in Alberta for deaf children) would amount to $90,420
for the next five years, the Applicant once again submitted further documentation to demonstrate
that Carlosis not deaf anymore, and that he will only need minimal assistance in the classroom for

which the Applicant was willing and able to pay.

[41] Despitethe Applicant’ s detailed submissions, his application was eventualy rejected
because the Visa Officer was significantly concerned about the Applicant’ slack of adetailed plan to
offset the probabl e excessive demand on Canadian social services:

File reviewed, including all documents received in response to my
procedura fairnessletter of June 2010. | note that the applicant has
not submitted a plan which specifies any private school or private
educational support in order to avoid relying on Alberta public
program unit funding (PUF) —which his preschool facility
(Southview Child Care) intended to accessin fall 2010 and possibly
asoinfal 2011. Inthe absence of specific information on how they
propose to use private socia servicesin place of the publicly-
available ones aready mentioned, | am not satisfied that this
represents a credible plan to offset the assessment of probable
excessive demand on socia services.

Applicant’s Record, Tab 3, at p. 12 (CAIPS notes).

[42] TheVisaOfficer failed to notify the Applicant about his concern. No reference to the

requirement of a specific plan was ever communicated to the Applicant in either thefirst or the
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second fairnessletter. The form letter proposed by the Operational Bulletin states, in part, as
follows:

Before | make afina decision, you have the opportunity to submit
additional information that addresses any or al of the following:

* the medical condition(s) identified;

» socia services required in Canada for the period

indicated above; and

* your individualized plan to ensure that no excessive

demand will be imposed on Canadian socia services

for the entire period indicated above and your signed

Declaration of Ability and Intent.

(..
In order to demonstrate that you/your family member will not place
an excessive demand on socid services, if permitted to immigrate to
Canada, you must establish to the satisfaction of the assessing officer
that you have a reasonable and workable plan, dong with the
financial means and intent to implement this plan, in order to offset
the excessive demand that you would otherwise impose on socia
services,, after immigrating to Canada. The sections of the
Immigration and Refugee Protection Regulations that define the
meanings of “socia services’ and “excessive demand” are included
for your reference.

[43] Thetwo fairnessletters sent to the Applicant contained none of that language or anything
equivaent. The only reference to further information that may be provided by the Applicant is quite
cryptic and merely mentions the following:

Before | make afinal decision, you may submit additional

information relating to this medical condition or diagnosis. Y ou may

also submit any information addressing the issue of excessive

demand if it appliesto your case.
[44] Thiswasfar from being explicit enough to apprise the Applicant of the Visa Officer’s
concern that the Applicant had not submitted a detailed plan. Counsdl for the Respondent argued

that it would be elevating form over substance to require that the wording of the fairness letter be

exactly the same asthat found in the form | etter appended to the Operations Manual. | cannot agree
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more with that proposition, as long as the language chosen by the Visa Officer appropriately
conveys his concern to an applicant. Here, the Applicant was left in the dark asto what precisdy
was required of him, in terms of addressing the Visa Officer’ s preoccupations on the issue of
excessive demand. The problem is compounded by the fact that the Visa Officer did not send a
Declaration of Ability and Intent to the Applicant to be signed and returned. Had the Applicant
received such a Declaration, his attention would have been drawn to the need to present a detailed

planin order to avoid any excessive demand on Canadian social services.

[45] Thiscaseisindistinguishable from the decision of my colleague Justice Barnesin Firouz-
Abadi, above, where he found that the Applicant was not properly notified of the Visa Officer's
concern in similar circumstances. A similar notification was also found to be lacking by Justice
Kelen in Abdul, above, at para26. Counsel for the Respondent tried to argue that these cases are
inconsi stent with the decision of the Court of Appea in Sapru, above, whereit was held that a
medical officer is not obligated to seek out information about an applicant’ s ability and intent to
mitigate excessive demands on social services from the outset of the inquiry, provided that the
fairness letter gives an applicant afair opportunity to respond to any concerns. However, the Court
added an important caveat: the fairness letter must clearly set out al of the relevant concerns and
provide atrue opportunity to meaningfully respond to all of the concerns of the medical officer.
Indeed, the fairness letter sent by the visa officer in that case closdly followed the form | etter

stipulated in the respondent’ s Operational Bulletin.

[46] For al of the foregoing reasons, | am therefore of the view that the fairness letters fell short

of the requirements set forth in Sapru, above, and did not adequately spell out the information
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sought by the Visa Officer. Asaresult, it cannot be said that the Applicant was provided with full
and clear notice of the case to be met, nor did he receive afull and fair opportunity to present
relevant evidence that would have enabled the Visa Officer to make an individualized assessment of

hiscase. This clearly amountsto abreach of the Applicant’ sright to procedural fairness.

¢) Was the H& C assessment reasonable?
[47] Asl havefound that the decision of the Visa Officer must be quashed both becauseit is
unreasonable and becauseit isin breach of procedural fairness, | need not answer thisthird
question. | shall nevertheless comment briefly on the Applicant’ s submission in this respect, if only

to provide guidance with respect to any further assessment of his application.

[48] Mr. Perez arguesthat the Visa Officer failed to give adequate consideration to H& C grounds
and did not give sufficient weight to the comments made by Carlos pediatrician and the Southview
Day Care Principal that Carlos will not have access to the same service and technology in the

Philippines.

[49] | find this submission without merit. First of al, the Visa Officer specifically considered the
H& C grounds submitted by Mr. Perez and noted, specificaly, the Applicant’ s claim that Cochlear
implants are rare in Philippines and that Carlos would not have access to the technology,
rehabilitation and training enabling Carlos to benefit fully from his surgery. He nevertheless
dismissed this claim of hardship, on the basis that the Applicant did not provide any specific

information or research to support it.
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[50] The person making an H& C application bears the onus of satisfying the immigration officer
that, in hisor her persona circumstances, an exemption to IRPA requirementsisjustified on H&C
grounds. To that extent, bald assertions suggesting that medical and social services are not available
in the Philippines were not sufficient to meet that onus. The fact that he relies for these bald
assertions on information from his Canadian pediatrician and day-care director does not bolster his
case. Nether of these two professionals provided any information as to the source of their belief

that programs, rehabilitation and training for Cochlear implants are not available in the Philippines.

[51]  Mr. Perez has provided no information from any reliable or knowledgeable source asto
what programs, facilitiesand training is available in the Philippines. He has provided no evidence
to suggest that he has made any inquiries in the Philippines as to what programs, facilities and
training isavailable in the Philippines. In truth, he did provide some evidence to that effect as part
of the affidavit that he filed in support for this application for judicial review. However, that
evidence was not before the Visa Officer and the Medical Officer, and it cannot be considered by
the Court. Itistritelaw that in ajudicia review application, the only material that should be
considered is the materia that was before the decision-maker (McConnell v Canadian Human
Rights Commission, 2004 FC 817 at para68, 132 ACWS (3d) 106, aff’d at 2005 FCA 389, 143

ACWS (3d) 1066; Lalane v Canada (MCI), 2009 FC 5 at paras 14-20, 338 FTR 238).

[52] Mr. Perez hasfailed to fulfil his onus and assume his burden of proof. Consequently, the

Visa Officer could reasonably dismiss his H& C application.
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5. Conclusion
[53] For these reasons, the gpplication for judicial review will be granted. Counsel posed no

guestion for certification, and none will be certified.
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JUDGMENT

THISCOURT’ SJUDGMENT isthat this application for judicia review isgranted. No

guestion is certified.

"Yves de Montigny"
Judge
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