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REASONS FOR JUDGMENT AND JUDGMENT

[1] This decision pertains to an application for judicial review of a February, 11 2011, decision

by Citizenship and Immigration Canada s Pre-Removal Risk Assessment Office (PRRA) which

rejected the applicants PRRA application. For the reasonsthat follow, the application is granted.
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Facts

[2] The principa applicant (applicant), Ramiro A. Sarabia, a politica official and ajournali<t,
clamed to be atarget of politically-motivated violence in Mexico. The applicant aso claimed that
he had been wrongly accused by the Governor of the State of Guerrero of amurder that took place
in Mexico. Hefled Mexico for Canada, along with hisfamily, and arrived here in August 2008.

His claim for refugee status was denied by the Refugee Protection Division (RPD) of the
Immigration and Refugee Board (the Board) in November 2009 due to credibility concerns, delay in
flight and the failure to rebut the presumption of state protection. On April 6, 2010, his gpplication

for leave to seek judicial review in this Court was denied.

[3] In August 2010, the applicant submitted his PRRA application. The applicant submitted
twelve documents, mostly consisting of country reports, photographs from newspapers and a
threatening note that hisfather, still in Mexico, had received in July 2010. On February 11, 2011
the PRRA Officer communicated his decision to the applicant. That decision stated:

For the purposes of this assessment, | have reviewed and considered
the applicants PRRA applications, PRRA submissions, the RPD
decision and reasons as well as the documentary evidence submitted
by these applicants. In their PRRA applications and documentation
the applicants have not enumerated any new risks or risk
developments since their RPD rejection; they have smply submitted
asubstantial package of documentation on Mexico regarding
political killings, drug cartel killings, travel warningsto American
citizens planning attrip to Mexico and an Amnesty International
report for 2010. These issues were considered by the RPD panel. No
new risks have been enumerated nor have the findings of the RPD
panel been rebutted. Also....they havefailed to persuade me that a
new risk has devel oped between the rejection by the RPD and their
PRRA assessment. In the absence of evidence to the contrary, | am
not persuaded to arrive at aconclusion different from that of the RPD
pand....
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Issue

[4] Theissue in this case is whether the decision of the PRRA Officer that the applicant had not
submitted new evidence asto risk was made in accordance with applicable legal principles, hence
the standard of review is correctness. The applicant’s primary argument is that the PRRA Officer
erred in failing to mention, consider or otherwise reference the photographs and the threatening note
left with hisfather. The threatening note, according to the trandation, indicated that “we are

waiting for you”. It was accompanied by photographs of decapitated bodies.

Analysis
[5] Section 113(a) of the Immigration and Refugee Protection Act, (SC 2001, ¢ 27), (IRPA)
provides asfollows:

113. Consideration of an application 113. Il est disposé de lademande
for protection shall be asfollows: commeil suit :

(8) an applicant whose claim to refugee  a) le demandeur d asile débouté ne peut

protection has been rejected may présenter que des ééments de preuve
present only new evidence that arose survenus depuisle rgjet ou qui n’ éaient
after the rejection or was not alors pas normalement accessibles ou,
reasonably available, or that the silsl'é&aient, qu'il n’ était pas
gpplicant could not reasonably have raisonnable, dans les circonstances, de
been expected inthe circumstancesto g attendre ace qu'il lesait présentés au
have presented, at the time of the moment du rejet;

rejection;

[6] The jurisprudence on this section of IRPA iswell-settled. In Perez v Canada (Minister of
Citizenship and Immigration), 2006 FC 1379 at para 5, Justice Judith Snider held:

It iswell-established that a PRRA is not intended to be an appeal of a
decision of the RPD....The purpose of the PRRA is not to reargue
the facts that were before the RPD. The decision of the RPD isto be
considered as final with respect to the issue of protection under s. 96
or s. 97, subject only to the possihility that new evidence
demonstrates that the applicant would be exposed to anew, different
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or additional risk that could not have been contemplated at the time
of the RPD decision.

[7] In Raza v Canada (Minister of Citizenship & Immigration), 2006 FC 1385, Justice Richard

Mosey held, to the same effect, that:

It must be recalled that the role of the PRRA officer isnot to revisit
the Board' s factual and credibility conclusions but to consider the
present Situation. In assessing “new information” it isnot just the
date of the document that isimportant, but whether the information is
significant or significantly different than the information previoudy
provided....Where “recent” information (i.e. information that post-
datesthe origina decision) merely echoesinformation previously
submitted, it isunlikely to result in afinding that country conditions
have changed. The question is whether there is anything of
“substance” that isnew....

[8] In the submissions received by the PRRA Officer the applicant attached a schedule which
explained his submissions, thus discharging the burden imposed upon him in section 161(2) of the
Immigration and Refugee Protection Regulations, (SOR/2002-227) (Regulations), which states as
follows:

New evidence Nouveaux € éments de preuve

(2) A person who makes written (2) Il désigne, dans ses observations

submissions must identify the evidence  écrites, les @éments de preuve qui
presented that meetsthe requirements  satisfont aux exigences prévues a

of paragraph 113(a) of the Act and I’dinéa113a) delaLoi et indique dans
indicate how that evidence relatesto quelle mesureils s appliquent dans son
them. cas.

[9] The PRRA Officer found that with the submission of this evidence, “the applicants have not
enumerated any new risks or risk developments since their RPD regjection,” and that “[n]o new risks
have been enumerated nor have the findings of the RPD panel been rebutted. Also....they have

failed to persuade me that a new risk has devel oped between the regjection by the RPD and their
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PRRA assessment.” Asamatter of first impression, these findings are reasonable, asthe
information submitted in support appears, in the main, to have only merely echoed the information

previoudly submitted.

[10] However, thereisno evidence in the decision that the PRRA Officer considered the
photographs and the note. The failure to consider material and relevant evidence cannot be saved,
inthis case, by reference to a genera statement that the decision maker considered al of the
evidence. Here, the Officer expressly considered all the evidence, save the two critical pieces of
new evidence. This casethusfalls squarely within the decision of Cepeda-Gutierrez v Canada
(Minister of Citizenship and Immigration) 1998 FCJ 1425 where, a paras 16 and 17 Justice John
Evanswrote:

On the other hand, the reasons given by administrative agencies
are not to be read hypercritically by a court (Medina v. Canada
(Minister of Employment and Immigration), (1990), 12 Imm. L.R.
(2d) 33 (F.C.A.)), nor are agencies required to refer to every piece
of evidence that they received that is contrary to their finding, and
to explain how they dealt with it (see, for example, Hassan v.
Canada (Minister of Employment and Immigration) (1992), 147
N.R. 317 (F.C.A.). That would be far too onerous a burden to
impose upon administrative decision-makers who may be
struggling with a heavy case-load and inadequate resources. A
statement by the agency in its reasons for decision that, in making
itsfindings, it considered al the evidence before it, will often
suffice to assure the parties, and a reviewing court, that the agency
directed itself to the totality of the evidence when making its
findings of fact.

However, the more important the evidence that is not mentioned
specifically and analyzed in the agency's reasons, the more willing
acourt may be to infer from the silence that the agency made an
erroneous finding of fact “without regard to the evidence’: Bains .
Canada (Minister of Employment and Immigration) (1993), 63
F.T.R. 312 (F.C.T.D.). In other words, the agency's burden of
explanation increases with the relevance of the evidence in
guestion to the disputed facts. Thus, a blanket statement that the
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agency has considered all the evidence will not suffice when the

evidence omitted from any discussion in the reasons appears

squarely to contradict the agency's finding of fact. Moreover, when

the agency refersin some detail to evidence supporting its finding,

but is silent on evidence pointing to the opposite conclusion, it may

be easier to infer that the agency overlooked the contradictory

evidence when making its finding of fact.
[11] The note and the photographs are evidence which came into the applicant’ s possession after
his refugee claim had been decided. In the absence of reasonsfor rgjecting, or otherwise not
considering this evidence, it isimpossible to tell from the PRRA Officer’ s decision whether an

additional risk that could not have been contemplated at the time of the RPD decision would have

been established.

[12] Counsdl for the respondent contended that if viewed in the context of the findings of the
Board, which found against the applicant on credibility on most aspects of the claim, the PRRA
Officer was not required to address the evidence. Put otherwise, the PRRA Officer was entitled to
discount the evidence, indirectly, given the credibility issuesthat pervaded the claim itself. Here,
however, the new evidence was material and related to a new risk; hence it fell squarely within the
purpose for which the pre-removal risk assessment must be conducted. The evidence was central to
the issue of risk, and if accepted, could have changed the outcome of the PRRA Officer’s

assessment.

[13] Therespondent aso contends that the application should be rejected on the basis that it
simply amounts to a request that this Court re-weigh the evidence. Whilethat isindeed avalid
argument in many cases, in this case it does not apply. The applicant does not seek are-weighing of

the evidence; rather the applicant seeksthat it be weighed.



[14]

The application isgranted. The PRRA decision is set aside and sent back for

redetermination by a different officer.

[15]

Thereisno question for certification.
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JUDGMENT
THIS COURT’'SJUDGMENT isthat the application for judicial review isgranted. The
matter isreferred back to the Pre-Removal Risk Assessment Office for reconsideration before a
different officer. No question for certification has been proposed and the Court finds that none

arises.

"Donadd J. Rennie"
Judge
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