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REASONS FOR JUDGMENT AND JUDGMENT

[1] Thisisan application for judicial review of the June 20, 2011 decision by the Immigration

and Refugee Board Refugee Protection Division (RPD) which found that the Applicants were not

Convention refugees or personsin need of protection.

[2] The Applicants fled their native Honduras on August 27, 2009 and claimed refugee

protection in Canada the next day. The Applicants clamed awell-founded fear of persecution and
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feared arisk of harm on the basis of political opinion. The Applicants claimed to be persecuted as a
result of the female Applicant’s work for the movement “ Todos Somos Honduras’ (Todos Somos)

for the National Party of Honduras.

[3] The RPD found the Applicants alegations of persecution due to her politica activitiesto
not be credible. The RPD was not persuaded that the Applicant was working for apolitical party

and refused the Applicants application for refugee protection.

[4] | have concluded the application for judicia review should be granted for the reasons that

follow.

Background

[5] The Applicant, Claudia MariaMadonado Ventura, her hushand Jose Enrique Urbina

Belgara, and their minor son Sebastian Alberto Urbina Madonado are al citizens of Honduras.

[6] The Applicant worked in the capacity of Campaign Director Technical Assistant in Todos
Somos a movement within the Nationa Party from June 2 to December 15, 2008. She worked on
the campaign of her boss, Mario Canahuati, herein called Mario. The Applicant had been employed

by Mario in his fashion company, Creaciones Vantage, as an Area Coordinator.

[7] A week after the National Party’ sinternal electionsto choose area candidates, the Applicant

heard severa alegations of ectoral fraud committed by arival movement in the National Party
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called “Cambio Ya’ led by the incumbent president Lobo Sosa. The Applicant and her brother, a
lawyer who was a so involved with Todos Somos, visited candidates on December 1, 2008 to
collect evidence of the alegations; they collected avideo and also learned that origina ballots had

been stolen.

[8] On December 3, 2008, the Applicant went to the Nationa Supreme Tribuna (TSE) to learn
of the election results for areas where allegations of fraud occurred. While waiting, the Applicant
gave aradio interview to areporter and provided information related to the allegations of fraud.
Later that day, Mario approached the Applicant and told her to stop speaking out publicly and the he

would take care of matters or she would lose her job.

[9] On December 6, 2008, the Applicant’s brother received athreatening call that he would be
killed if he pursued the alegations of electora fraud. The Applicant’ s brother gave all of the
evidence to the Applicant. The Applicant’s brother’ s home was broken into on December 11, 2008.
On January 7, 2009, the Applicant’ s brother presented the first allegation of fraud to the TSE.
During the rest of January, the Applicant’s brother received many death threats. At the end of the

month, he told their mother he would disappear and not communicate with anyone for awhile.

[10] Both movements of the National Party, Todos Somos and Cambio Y a, had joined ranksto
ensure better election results for the pending national €l ection on November 29, 2009. The
Applicant alleges that due to the amalgamation of the two movements, Mario tried to prevent

information about the electora fraud from becoming public as this could hurt his candidacy. On



Page: 4

July 23, 2009, Mario sent his bodyguard, Rivera, to pick up the alleged evidence from the

Applicant. She refused and was threatened by Rivera

[11] OnJduly 30, 2009, the Applicant found her office door forced open and her computer and
other evidence were taken. However she had second copies hidden. The Applicant went to the
Criminal Investigation General Bureau to make adenunciation. The Applicant was told by the
officer that the denunciation had been settled by Mario and she was refused a copy of the

Settlement.

[12] Riveracalled later that day demanding the ballots and threatened the Applicant and her
family when she refused. The next day on July 31, 2009, as the Applicant was dropped off at work
by her husband a man grabbed her by the hair and tried to put her in another car. A colleague called
for help and as the assailants fled security guards approached. The Applicant’ s husband was injured

and was hospitalized until August 9, 2009.

[13] OnAugust 11, 2009, the Applicant’s husband tried to make a denunciation against the
attempted kidnappers, but was told the system was down; the same happened the next day when the

Applicant’s hushand returned to file adenunciation.

[14] On August 14, 2009, the Applicant and her husband went to the “ Peripherals Complaints
Centre” to make areport of the attempted kidnapping. A Public Prosecutor took the denunciation
although the Applicant alleges al of the details were not recorded and the Applicant alleges she was

given an indirect threat to “stop the scandals’.
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[15] OnAugust 17, 2009, the Applicant and her husband travelled to San Pedro Sulato hide with
an aunt. Three days later, they began receiving calls on their cells and to the Applicant’ s parents
asking for their location asif they had won a prize. The Applicant called the promotion company to

find out there was no prize.

[16] On August 21, 2009, the Applicant and her husband were followed as they searched for a
rental home. The next day, a motorcycle drove past the aunt’ s house and fired gun shots. The
Applicants went to the police station but were told the system was down. They returned to
Teguciga pa and made a denunciation to the Human Rights Commissioner on August 23, 2009.

They fled Honduras four days | ater.

Decison Under Review

[17] Thedeterminative issue for the RPD was the Applicant’s credibility. The RPD found the

Applicant’ stestimony to be without credibility with regard to the materia aspects of her claim.

[18] In particular, the RPD found the Applicant’ s allegations of criminal acts perpetrated against
her dueto her political activities as not credible. The RPD found the Applicant was not working for
apolitica party but rather for her boss, Mario. The RPD determined that Mario “ordered” the
Applicant to facilitate certain activities, on his behalf, as a candidate, while on the payroll of the
fashion company. The RPD held that this was neither adirect nor indirect political activity but

rather a“function” of her role as an employee of Mario.
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[19] TheRPD asofound that the Applicant made severa speculative statements which were
speculative due to her fears but was unable to support her accusations with supporting evidence.
The RPD cited as examples the Applicant’ s allegations that Mario ordered her death, that the police
threatened her, that the police are hired by the rich to kill, and that she fears the present government
as Mario was elected Foreign Minister.

[20] TheRPD stated it was obligated to make a determination on the evidence deemed credible
and trustworthy and found none. The RPD determined that the Applicant had not established an
objective basis to support her fear, nor had she established any other element of the material aspects

of her clam. The RPD found there was no credible basis for this claim pursuant to section 107(2) of

the Immigration and Refugee Protection Act, SC 2001, ¢ 27 (IRPA).

Legidation

96. A Convention refugeeisa
person who, by reason of a
well-founded fear of
persecution for reasons of race,
religion, nationdity,
membership in aparticular
social group or political
opinion,

(8) isoutside each of their
countries of nationality and is
unable or, by reason of that
fear, unwilling to avail themself
of the protection of each of
those countries; or

The Immigration and Refugee Protection Act, SC 2001, ¢ 27 provides:

96. A qualité de réfugié au sens
dela Convention — leréfugié
— lapersonne qui, craignant
avec raison d' étre persécutée du
fait de sarace, de sardigion, de
sanationdité, de son
appartenance a un groupe social
ou de ses opinions politiques:

a) soit se trouve hors de tout
pays dont elle alanationalité et
ne peut ou, du fait de cette
crainte, ne veut se réclamer de
la protection de chacun de ces

pays,



(b) not having a country of
nationdity, is outside the
country of their former habitual
residence and is unable or, by
reason of that fear, unwilling to
return to that country.

97. (1) A person in need of
protection is a person in Canada
whose removal to their country
or countries of nationality or, if
they do not have a country of
nationality, their country of
former habitual residence,
would subject them personally

(a) to adanger, believed on
substantial grounds to exist, of
torture within the meaning of
Article 1 of the Convention
Againgt Torture; or

(b) toarisk to their lifeor toa
risk of cruel and unusual
treatment or punishment if

(i) the personis unable or,
because of that risk, unwilling
to avail themsalf of the
protection of that country,

(i) the risk would be faced by
the personin every part of that
country and is not faced
generaly by other individuals
in or from that country....

107. (2) If the Refugee
Protection Division is of the
opinion, inrgecting aclaim,
that there was no credible or
trustworthy evidence on which

b) soit, g ellen’apasde
nationalité et se trouve horsdu
pays danslequd elle avait sa
résidence habituelle, ne peut ni,
du fait de cette crainte, ne veut
y retourner.

97. (1) A quaité de personne a
protéger lapersonne qui se
trouve au Canada et serait
personnellement, par son renvoi
verstout paysdont elleala
nationaitéou, s ellen’apasde
nationalité, dansleque elle
avait sarésidence habituelle,
exposée :

a) soitaurisque, Sl y ades
motifs sérieux delecroire,

d ére soumise alatortureau
sensdel’ article premier dela
Convention contre latorture;

b) soit a une menaceasavieou
au risgue de traitements ou
peines cruels et inusités dans le
cas suivant :

(i) elle ne peut ou, de cefait, ne
veut seréclamer dela
protection de ce pays,

(ii) eley est exposée en tout
lieu de ce pays aors que

d autres personnes originaires
de ce paysou qui S'y trouvent

ne le sont généralement pas, ....

107. (2) Si elleestime, en cas
derget, qu'il n"aété présenté
aucun élément de preuve
crédible ou digne defoi sur
lequel ele aurait pu fonder une
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it could have made afavourable
decision, it shall statein its
reasons for the decision that
thereisno credible basis for the
clam.
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décision favorable, la section
doit faire éat dans sadécision
de I’ absence de minimum de
fondement de la demande.

[22] TheFederal Courts Act, RSC 1985, ¢ F-7 provides:
18.1(4) The Federa Court may  18.1(4) Les mesures prévues au
grant relief under subsection (3)  paragraphe (3)
if it issatisfied that the federal sont prises s la Cour fédérale
board, commission or other est convaincue
tribunal quel’ office fédéra, selon le cas
(d) based its decision or order d) arendu une décision ou une
on an erroneous finding of fact  ordonnance fondée sur une
that it made in aperverse or conclusion de fait erronée, tirée
capricious manner or without defacon abusive ou arbitraire
regard for the material beforeit; ou sanstenir compte des

éémentsdont il dispose;

| ssue

[23] Inmy view, the determinative issue is whether the RPD’ s negative credibility finding is

reasonable.

Standard of Review

[24]

The RPD’ sfindings of fact and conclusions on questions of mixed fact and law are to be

assessed on the standard of reasonableness: Dunsmuir v New Brunswick, 2008 SCC 9, [2008] 1
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SCR 190. The credibility findings of the RPD are entitled to a high degree of deference: Aguebor v

Canada (Minister of Citizenship & Immigration) (1993), 160 NR 315 (FCA) at paras 3-4.

Analysis

[25]  Although credibility findings of the RPD are entitled to a high degree of deference, s.
18.1(4)(d) of the Federal Courts Act providesthat this Court can interveneif it is satisfied that the
RPD based its decision on an erroneous finding of fact that it made in a perverse or capricious
manner or without regard for the material beforeit. In my view, thisis a case that warrants the

Court’ sintervention under this section.

[26] The Applicants sought refugee protection because of their political opinions. The actions
taken by the Applicant which led to the criminal acts perpetrated against her and her husband are
central to the Applicants' claims. The RPD dismissed these activitiesasa“function” of her role as
an employee of Mario and not as aresult of political opinions or actions made by the Applicant. The

relevant portion of the RPD’ s decision states:

| must examine whether or not the claimant has provided credible
and trustworthy evidence in support of her claim. The claimant was
asked if sheisaregistered member of any politica party to which
shereplied sheis not, athough the claimant alleges an affiliation
with the Nationa Party of Honduras for the last 18 years. | accept
that perceived political opinion can also be considered under a
section 96 claim. In the circumstances of this claim, the claimant
alleges criminal acts perpetrated against her due to her political
activities. | am not persuaded thisis credible as the claimant was not
working for a political party but rather indirectly for her boss, Mario,
who owned a fashion company and was running for election. He
“ordered” the claimant to facilitate certain activities, on his behalf, as
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acandidate, while on the payroll of the fashion company. In my
mind, thisis neither adirect nor indirect political activity butisa
“function” of her role as an employee of Mario.

[Emphasi s added)]

[27]  The Applicants submit the RPD’s conclusion that the Applicant was not involved in either
direct or indirect political activity is unreasonable based on the evidence that was before it. The
Applicants specifically point to aletter from Todos Somos that was before the RPD stating that the
Applicant “worked actively in the electoral campaign as a part of [Todos Somos] from June 2™ to
December 15", 2008”. The Applicants submit the RPD erred by not considering this evidence,
especialy asit directly contradicts the RPD’ s findings that the Applicant was not working for a

political party and that she did not engage in either direct or indirect political activities.

[28] For its part, the Respondent concedes that the RPD’ s statement that the Applicant was not
engaged in either “direct or indirect political activity” is confusing. However, the Respondent
submitsit is not material to the RPD’ s decision and does not demonstrate areviewable error. The
Respondent submits the RPD went on to anayze the Applicant’ s evidence and so whether the RPD

erred in its characterization of it as palitical or non-palitical isirrelevant.

[29] Inthe oft-cited Cepeda-Gutierrez v Canada (Minister of Citizenship & Immigration), [1998]
FCJno 1425, 157 FTR 35 [Cepeda-Gutierrez], Justice Evans (now of the Federal Court of Appeal)
stated:

[15] The Court may infer that the administrative agency under

review made the erroneous finding of fact “without regard to the

evidence” from the agency’ sfailure to mention in its reasons some
evidence beforeit that was relevant to the finding, and pointed to a




different conclusion from that reached by the agency. Just as a court
will only defer to an agency’ sinterpretation of its constituent statute
if it provides reasons for its conclusions, so a court will be reluctant
to defer to an agency’ s factua determinations in the absence of
express findings, and an analysis of the evidence that shows how the
agency reached itsresult.

[16]  On the other hand, the reasons given by administrative
agencies are not to be read hypercritically by a court (Medina v.
Canada (Minister of Employment and Immigration) (1990), 12 Imm.
L.R. (2d) 33 (F.C.A.)), nor are agencies required to refer to every
piece of evidence that they received that is contrary to their finding,
and to explain how they dealt with it (see, for example, Hassan v.
Canada (Minister of Employment and Immigration) (1992), 147

N.R. 317 (F.C.A.). That would be far too onerous a burden to impose
upon administrative decision-makers who may be struggling with a
heavy case-load and inadequate resources. A statement by the agency
initsreasonsfor decision that, in making itsfindings, it considered
all the evidence beforeit, will often suffice to assure the parties, and
areviewing court, that the agency directed itself to the totaity of the
evidence when making its findings of fact.

[17] However, the moreimportant the evidence that is not
mentioned specifically and analyzed in the agency’ s reasons, the
more willing a court may be to infer from the silence that the agency
made an erroneous finding of fact “without regard to the evidence’:
Bainsv. Canada (Minister of Employment and Immigration), (1993),
63 F.T.R. 312 (F.C.T.D.). In other words, the agency’ s burden of
explanation increases with the relevance of the evidencein question
to the disputed facts. Thus, a blanket statement that the agency has
considered al the evidence will not suffice when the evidence
omitted from any discussion in the reasons appears squarely to
contradict the agency’ sfinding of fact. Moreover, when the agency
refersin some detail to evidence supporting its finding, but is silent
on evidence pointing to the opposite conclusion, it may be easier to
infer that the agency overlooked the contradictory evidence when
making its fining of fact.

[Emphasis added]
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[30] Thereisno reference by the RPD of the letter from Todos Somos specificaly stating that the
Applicant worked for Todos Somos on the eectoral campaign. Thisis evidence clearly contrary to
the RPD’s central finding that the Applicant was not working for apolitical party but rather for

Mario. In my view, the RPD came to its conclusion without regard for the evidence beforeiit.

[31] | disagree with the Respondent that the existence of thisletter and the RPD’ sfallure to
addressit isnot material and does not demonstrate areviewable error. The RPD’s conclusion that
the Applicant did not work for apolitical party and was not engaged either directly or indirectly in
political activitieswasthe central finding in the RPD’ s decision. The Applicants sought protection
asaresult of the Applicant’ s political activities and the RPD’ s conclusion that the Applicant was not
involved in the political activities aleged by the Applicant went to the heart of the RPD’ s decision

to refuse refugee protection.

[32] | find that the RPD erred by failing to consider evidence before it that was contradictory to

its ultimate conclusion. The RPD’ s decision is unreasonable.

Conclusion

[33] Theapplication for judicial review is granted and the matter is remitted back for

reconsideration by adifferently constituted panel.

[34] The parties have not proposed and | do not certify any question of general importance.
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JUDGMENT

THISCOURT'SJUDGMENT isthat:

1. Theapplication for judicia review is granted and the matter is remitted back for

reconsideration by a differently congtituted panel.

2. No question of general importanceis certified.

“Leonard S. Mandamin”

Judge
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