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REASONS FOR JUDGMENT BY THE COURT 

 

[1] The appellants have commenced an action in the Federal Court (T-95-08) seeking damages 

and other relief on the basis of their allegations of government and judicial corruption. In this 

interlocutory appeal, they challenge an order by Chief Justice Lutfy dated April 28, 2008 

designating a prothonotary as case management judge rather than a Federal Court judge. 

 

[2] The designation of a case management judge is a discretionary decision which normally is 

entitled to deference on appeal. The appellants argue that the order of Chief Justice Lutfy should be 

set aside because he failed to give reasons, and because the appointment of a prothonotary as case 

management judge in this case is unreasonable. 

 

[3] The absence of written reasons for a discretionary order is not, by itself, a basis for setting 

the order aside on appeal. A discretionary order made without written reasons will stand if the 

record provides a basis for the exercise of discretion consistently with the applicable legal principles 

and the requirements of justice: Abbott Laboratories v. Canada (Minister of Health), 2007 FCA 

140, at paragraphs 55-56). 
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[4] It is undisputed that a prothonotary has the statutory authority to act as a case management 

judge in any case in the Federal Court. However, the appellants argue that a prothonotary should not 

have been designated case management judge in this case because the allegations underlying the 

applicants’ action are so serious and politically sensitive that the government will be motivated to 

act improperly in ensuring that the allegations are not fairly tried. The appellants argue that a 

prothonotary will be more vulnerable than a judge to governmental pressure to decide critical issues 

against the appellants because prothonotaries do not have the same security of tenure as Federal 

Court judges. 

 

[5] Having carefully reviewed the record and the submission of the appellants, we do not accept 

that only a judge has sufficient security of tenure to deal impartially with the case management of 

the appellants’ action. We conclude that Chief Justice Lutfy made no error in designating a 

prothonotary as case management judge in this case. 

 

[6] The appellants have also argued that the unreasonableness of the decision of Chief Justice 

Lutfy has been demonstrated by subsequent events, in that the prothonotary has delayed dealing 

with a number of important motions, including a motion by the appellants for summary judgment 

against the respondent Themis Program Management and Consulting Ltd. In our view, it was 

reasonable for the prothonotary to defer dealing with these motions until after the disposition of this 

appeal. 
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[7] We conclude that Chief Justice Lutfy made no error warranting the intervention of this 

Court when he designated a prothonotary as case management judge. For that reason, this appeal 

will be dismissed. 

 

[8] The respondents who appeared in this appeal are Her Majesty the Queen in Right of Canada, 

Her Majesty the Queen in Right of British Columbia (on behalf of all provincial Crown 

respondents), and Themis Program Management and Consulting Ltd. All three respondents who 

appeared have asked for costs. In this Court, costs are normally awarded to the successful party or 

parties. In this case, however, the only substantive submissions were made by Her Majesty the 

Queen in Right of Canada. The other respondents simply adopted those submissions. In these 

circumstances an award of only one set of costs is justified, to be allocated among the respondents 

as they may agree. Failing agreement, the respondents may apply to this Court for an allocation. 
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