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[1] The applicant Professional Institute of the Public Service of Canada (the Institute) hasfiled
two motions seeking astay of the orders of the Public Service Labour Relations Board in relation to
the respondent Ms. Irene Bremsak, in one case until the Institute’ s application for judicia review
has been heard and disposed of, and in the other case, until aparale case, Institut professionnel de
la fonction publique du Canada c. Veillette (dossier no. A-266-09) is heard and disposed of. Since
both motions raise the same issues, they will be dealt with in one set of reasons, with a copy being

placed on each file.
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[2] Ms. Bremsak was suspended from a number of positions she held within the Institute, to
which she had been either elected or appointed, because her act of initiating proceedings against the
Ingtitute before the Public Service Labour Relations Board (the Board) created a conflict of interest
between her duty of loyalty to the Institute and her interest in pursuing her complaint against the
Indtitute. In proceeding asit did, the Institute relied upon a policy entitled “Policy relating to

members and complaints to outside bodies’ (the Policy).

[3] The Board found that the Policy was overly broad and lacked proportionality. It found that it
congtituted a*“form of penalty” within the meaning of section 188 of the Public Service Labour
Relations Act, S.C. 2003, c. 22, s. 2 specifically paragraph 18(c) and subparagraph 18(e)(ii). Asa
result the Board ordered the Ingtitute to:
(a) rescind the policy asit appliesto Ms. Bremsak and to amend it to conform to the
requirements of the Act;
(b) revoke Ms. Bremsak’ s suspension from el ected and appointed positions,
(¢) inform the Ingtitute’ s membership and officials that the suspensions have been
revoked. To that end, the Board ordered the Ingtitute to publish a notice which it
prepared “in the next edition of one of its[the Ingtitute' s] regular and significant

publications...”.

[4] According to Ms. Bremsak’ s affidavit, the Institute has not yet complied with the Board’s
order, notwithstanding that it was made on August 26, 2009. The Ingtitute’ sfirst application for a

stay was filed on September 3, 2209 while the second was filed on September 21, 2009.
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[5] The requirements for the issuance of astay of execution are well known:
(&) there must be aseriousissueto betried;
(b) the applicant must satisfy the Court that it will suffer irreparable harmif it isnot
granted the stay; and
(c) the balance of convenience must favour the applicant.

See RJIR-MacDonald Inc. v. Canada (Attorney General) [1994] 1 S.C.R. 311

[6] In my view, thereisclearly aseriousissue to betried in that the application of section 188 of
the Act to the Institute’ sinternal processesis a matter which is neither trivial nor aforegone
conclusion. The critical issue iswhether the Institute will suffer irreparable harm if it isrequired to
comply with the Board' s order and, in particular, if it isrequired to reinstate Ms. Bremsak to those

offices to which she was originally elected or appointed.

[7] This question came before my colleague Trudel JA. in Ingtitut professionnel de la fonction
publique du Canada c. Veillette, 2009 CAF 256, [2009] A.C.F. No. 1004, in which she was asked
to grant astay of an order of the Board reinstating Mr. Veillette in circumstances similar to thosein
this case. The Ingtitute argued in that case that irreparable harm flowed from the fact that other
persons had been e ected or appointed to the offices from which the Mr. Veillette had been
suspended would necessarily have to be removed from office in order to reinstate Mr. Velllette. My
colleague dismissed this argument, saying that it was nothing more than the normal consequence of

an order for reinstatement, acommon remedy in labour relations. Furthermore, there was no reason
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to prefer the democratic rights of those who had elected Mr. Veillette' s replacements to those of the

persons who had elected Mr. Velllette in thefirst instance.

[8] In this case, the gpplicant raises a different argument which isthat Ms. Bremsak’ s recourse
to an outside tribunal to pursue aremedy against her union puts her in a position where sheis unable
to carry out her duties with undivided loyalties. The Institute says that it should not be placedin a
position where Ms. Bremsak can provide advice and influence and make decisionsin her rolein the
offices to which she has been appointed or elected, while she continues to have aconflict of interest.
In summary, the Ingtitute’ s primary concern isto avoid having a member occupy aleadership

position while at the same time challenging the Ingtitute before an outside tribunal.

[9] While the present circumstances create an awkward situation for the Institute, they do not, in
my view, riseto the level of irreparable harm. Ms. Bremsak may be opposed to her union with
respect to a specific dispute but there is no reason to believe that she does not support the union’s
overall goals and objectives and isincapable of distinguishing between her interests and those of the
membership of the union. If events should show that Ms. Bremsak has abused her position, then the

norma disciplinary procedure, as provided in the Bylaws, would apply.

[10] Inany event, the balance of convenience strongly favours Ms. Bremak. In theinterval since
she was suspended, the term of a number of posts to which she was elected has expired. If the order

of the Board is stayed until the matter isfinally resolved, all them may expire before she hasthe
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opportunity to resume them, assuming she is successful. At that point, the issue would be moot from

Ms. Bremsak’s point of view.

[11] Insofar as staying the Board' s order until the Velllette case is concerned, there are enough
differences between the two cases that the resolution of that case would not be determinative of the
ultimate issue in this case. As aresult, the issues of irreparable harm and balance of convenience

must be addressed, and when they are, the result is the same in both motions.

[12] | would therefore dismiss each application for a stay of the order of the Board with costs of

the motion to be costs in the cause.

"J.D. Denis Pdletier"
JA.
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