Dockets: 2008-1600(GST)G
2013-4206(GST)G

BETWEEN:

BRITISH COLUMBIA FERRY SERVICES INC.,
Appellant,
and

HER MAJESTY THE QUEEN,
Respondent.

Appeals heard on June 3, 4, 5 and 6, 2014
at Nanaimo, British Columbia

Before: The Honourable Justice Diane Campbell

Appearances:

Counsel for the Appellant: Kimberley L. Cook
Asif Abdulla

Counsel for the Respondent: Ron D.F. Wilhelm
Michael Taylor

JUDGMENT

The appeals from assessments made under Part 1X of the Excise Tax Act, for
the period from April 2, 2003 to June 30, 2005 and the period of March, 2007 are
allowed, in part, and the assessments are referred back to the Minister of National
Revenue for reconsideration and reassessment based on the following:

1. British Columbia Ferry Services Inc. (“BCF”) is entitled to claim
ITCs in accordance with its chosen “deck by deck” input allocation
method, that is, the infrastructure decks, used for steering and
propulsion, on those vessels carrying on commercial activities, have



Page: 2
been properly categorized as supporting both taxable and exempt
supplies.

2. The provision of stateroom rentals is a taxable supply for which ITCs
may be claimed. In addition, because the normal reassessment periods
have expired, BCF’s claim for ITCs regarding stateroom rentals
cannot be offset by the Minister in respect to the GST that BCF failed

to collect.

3. BCF is not entitled to claim ITCs in respect to fuel and lubricants.

4. BCF is not entitled to any of the ITCs claimed in respect to the
acquisition and importation of the vessel ““Northern Adventure”.

As success Is divided, there shall be no award of costs.

Signed at Ottawa, Canada, this 14th day of October 2014.

“Diane Campbell”
Campbell J.
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Campbell J.
Introduction

[1] British Columbia Ferry Services Inc. (“BCF”) operates and administers one
of the largest and most complex fleet of ferries in the world, based on the number
of passengers transported annually and the supporting transportation infrastructure
(Exhibit A-1, Tab 2). On some of its routes along the British Columbia coast, it
provides the service of ferry transportation only, which is an exempt supply. On
other routes, along with this core ferry service, BCF also provides certain
commercial or ancillary services which are taxable supplies.

[2] Theancillary services include the following:

10. ...
a. Catering (buffet restaurants, snack bars, cafeterias);

b. Specialty lounges (eg. The Seawest Lounge, and the Raven??? [sic]
Lounge on the Northern Routes);

C. Retalil store;
d. Massage chairs;
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e. Stateroom rentals (northern vessels and spirit class);
f. Conference room rentals;

g. Vending machines (throughout the fleet);

h. Video arcades;

I. ATM machines, and,

J. Third party advertising.
(Appellant’s Brief, Part 1, paragraph 10)

[3] BCF is entitled to claim input tax credits (“ITCs”) but only to the extent they
are used in the course of providing those taxable supplies, the ancillary commercial
activities. However, the Minister of National Revenue (the “Minister”) took issue
with how BCF allocated certain inputs between the provision of its exempt and
taxable supplies. The monthly Goods and Services Tax (“GST”) reporting periods
that are in issue are those periods from April 2, 2003 to June 30, 2005 (the “First
Period”) and the period of March, 2007 (the “Second Period”) (collectively the
“Periods”).

[4] There are several issues which arose in these appeals. The first related to the
categorization of the infrastructure decks and staterooms located on some of the
ferries. While the Minister categorized these as exempt supplies, BCF treated the
propulsion and steering-related decks, as well as those decks containing the
overnight staterooms, as providing a common service that would be both taxable
and exempt. As well, BCF categorized the stateroom deck on the vessel, the
Northern Adventure, as taxable. The ITCs which BCF claimed, in respect of fuel
and lubricants, were also an issue. BCF submitted that fuel is a common input,
acquired and consumed in the provision of both taxable and exempt supplies. The
Minister contended that substantially all of the fuel and lubricants were acquired
and consumed to provide ferry transportation, an exempt supply. Finally, BCF
claimed ITCs, equal to 100 percent of the GST paid in the acquisition and
importation of the Northern Adventure vessel, because it calculated that over
50 percent of the vessel’s area was used in making a taxable supply. The Minister
submitted that this wvessel was acquired primarily to provide exempt ferry
transportation and, therefore, BCF is not entitled to any of the ITCs it has claimed.
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The Facts

[5] The parties submitted an Agreed Statement of Facts, which | have attached
as Schedule “A” to these reasons.

A. BCF

[6] BCF provided core ferry services for vehicles and passengers on 25 routes,
along the coast of British Columbia, supported by 37 vessels and 47 terminals.

[7] From 1977 until April 2003, BCF existed as a provincial Crown corporation
which was not assessed GST. On April 2, 2003, BCF was incorporated by way of
statutory conversion pursuant to the Coastal Ferry Act, [SBC 2003] C. 14, (the
“CFA”). This act redefined the legislative framework for the operation of the
Province’s ferry system. When BCF was converted to a company under the
Business Corporations Act (British Columbia), it became liable to pay federal
taxes, including GST.

B. The British Columbia Ferry Authority

[8] Under the CFA, the British Columbia Ferry Authority (the “BCFA”), a no-
share capital corporation and not-for-profit entity, was established. The directors of
BCFA also served as directors of BCF. Consequently, BCFA owns and controls
BCF. Upon dissolution of the BCFA, all of its assets, if any, would vest in the
Province. BCFA’s annual reports and general meetings were required to be open to
the public.

[9] Under provincial law, the activities of BCF are separated in respect to the
core provision of ferry services and the provision of ancillary commercial services
on some vessels. The CFA defines ferry transportation services as “the
transportation of wvehicles and passengers on designated ferry routes” but
specifically excludes ancillary services from this definition (CFA, Part 1 —
Interpretation). The regulatory scheme, provided for in the CFA, applies only to the
core ferry service that BCF provides, but does not apply to the ancillary services
provided. This was in keeping with the reasons respecting the transition of BCF
from a Crown corporation to a private corporation which required BCF to operate
the ferry service system in a commercially viable manner.
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C. The Coastal Ferry Service Contract

[10] BCF operates in a highly-regulated environment. When the BCF was
incorporated in 2003, it entered into the Coastal Ferry Services Contract (the
“Contract”) with the Province. This Contract regulated the operation and the
activities of the Province’s ferry system and provided for the payment by the
Province of service fees to BCF in exchange for, among other things, the provision
of core ferry service levels. Under the CFA, BCF was required to operate its ferry
services according to commercially viable principles. Consequently, although BCF
was to be independent from government, it was required to operate on a
commercial basis. (the Contract, page 1). This Contract also contained a number of
prohibitions. BCF could not, without the Province’s consent, adjust the ferry
schedule, adjust core service levels or assign the Contract. If for any reason the
Contract was terminated, any rights granted to BCF under the Contract, or the
CFA, vested in the Province.

D. The British Columbia Ferries Commissioner

[11] Under the jurisdiction of the CFA, the provincial British Columbia Cabinet
appointed a Commissioner to regulate BCF’s provision of core ferry services and
to establish a price cap on the tariffs that could be charged for such services. The
Commissioner, however, had no regulatory powers over the ancillary services
provided by BCF, although he possessed extensive powers otherwise to regulate
BCF’s ferry transportation services. In summary, the provision of these core ferry
services is subject to, not only the Provincial statute, the CFA, but also, its
provincially owned parent, the BCFA, the terms of the Contract with the Province
as well as the regulation of its watchdog, the Commissioner. Although the BCF
provides ancillary commercial services onboard some of its vessels, which are
meant to subsidize the core ferry transportation services, the Commissioner is
specifically prohibited from regulating these ancillary services. Generally, BCF is
entitled to claim ITCs for GST paid on its inputs to the extent that those were
acquired for consumption, use or supply in the course of its ancillary or
commercial activities.

E. BCF’s Allocation Method

[12] To the extent that an input was used directly and exclusively in BCF’s
commercial activities, it was entitled to claim a full ITC. Similarly, where an input
was used directly and exclusively in BCF’s exempt activities, it was not entitled to
claim any ITCs. Where BCF was unable to directly attribute its inputs to taxable
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supplies, it was entitled to choose a “fair and reasonable” method to allocate
common ITCs between taxable and exempt supplies. Initially, between April 2,
2003 and May 31, 2005, BCF employed the output method to calculate the
percentage of its operations that related to taxable supplies in order to determine its
ITC entitlement. This method “... prorated the amount of taxable revenue from
ancillary services against the exempt Core Ferry Service revenue on each route.
These amounts were then prorated in totality to determine an overall percentage
which was then applied to inputs associated with general operating expenses (eg.
head office, etc.)” (Appellant’s Brief, paragraph 61).

[13] In 2005, and upon the advice of a tax consultant, BCF switched its ITC
allocation method to the input method. Where possible, BCF directly attributed
what it considered to be single-use inputs to either exempt or taxable supplies.
BCF attributed the cost of goods sold in food and retail operations, catering
supplies and expenditures related to food and retail services together with paid
terminal parking to its taxable activities for which it claimed and was allowed 100
percent of ITCs on which GST had been paid. BCF then calculated a taxable
supply percentage for each vessel and each terminal in order to allocate non-single
use, or common, inputs between taxable and exempt activities. The various decks
on the relevant vessels and the areas at each terminal utilized by BCF were
classified into one of three categories: exempt areas, used only in the making of
exempt supplies, taxable areas, used only in the making of taxable supplies and
common areas, used in the making of both taxable and exempt supplies.

[14] In respect to the terminals, BCF measured the area that was devoted to each
of these three categories. Areas with paid parking, retail and restaurants were
categorized as taxable while the ramp areas and holding areas for cars and
passengers were determined to be exempt. The terminal areas relating to
administration and electrical buildings, as well as employee parking areas, were
categorized as common. There was no dispute respecting BCF’s entitlement to
ITCs using this method of allocation in respect to its terminals.

[15] The percentage of taxable use on ferries was calculated using a “deck by
deck” method. Each vessel deck was categorized as belonging to one of the three
categories, that is, exempt, taxable or common, and then the entire area of that
deck was attributed to that particular category.

[16] The Minister did not dispute the “deck by deck” method as being fair and
reasonable. The issue arose over how BCF categorized some of the decks on
certain vessels.
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[17] There is no dispute respecting BCF’s categorization of the car decks as
exempt or the passenger decks, where ancillary services occurred, as taxable.
However, the dispute arose over the categorization of the infrastructure and
stateroom decks.

F. Classification of Infrastructure and Stateroom Decks

[18] BCF categorized those decks containing the infrastructure, that is, the
propulsion and steering, as common because they constituted both a direct and
indirect input to the provision of ancillary services. The provision of staterooms
was treated as part of a taxable supply. The Minister contended that BCF’s
categorization was neither fair nor reasonable and that all decks in issue provide
exempt services related to the core ferry services for which no ITCs can be
claimed.

[19] BCF calculated a percentage of each vessel and terminal used in the making
of taxable supplies using the following formula:

total taxable area in square metres
x 100

total area — total common area

(Agreed Statement of Facts, para 71)

[20] Based on this formula, BCF calculated that 13 vessels and 11 terminals had
taxable use percentages of less than 10 percent. Therefore, BCF was not entitled to
claim any further ITCs beyond those in its direct attribution claims. For the
remaining ferries and terminals, BCF claimed ITCs based on the taxable use
percentages that it calculated for each according to the formula.

G. Fuel and Lubricants

[21] BCF submitted that fuel consumption serves a dual purpose. In addition to
propulsion of the vessels, fuel supports the provision of ancillary services because
those commercial activities require additional weight and space onboard the
vessels. Therefore, not all fuel is used for propulsion. Consequently, since fuel and
lubricants can be viewed as common inputs in the provision of both taxable and
exempt supplies, BCF claimed ITCs proportional to the percentage of commercial
activity on each vessel.
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[22] The Minister’s position was that these items constitute a single use input,
substantially all of which is consumed in the propulsion of the vessels and,
therefore, they relate to the provision of exempt ferry transportation services.

H. The Importation of the Northern Adventure

[23] When the Queen of the North vessel sank in March, 2006, BCF commenced
a search for a replacement vessel to service its northern routes. Without another
vessel, BCF could not meet its contractual obligations with the Province to provide
core ferry service levels. In July, 2006, BCF requested and obtained from the
Commissioner a declaration respecting the expenditure of $233 million for a
replacement vessel. In October, 2006, the Northern Adventure vessel was acquired
from a company outside of Canada.

[24] The parties agreed that the Northern Adventure was a capital asset that was
to be used on the northern routes. When a registrant imports a capital asset, it may
claim 100 percent of the related GST as ITCs provided the asset is acquired for use
“primarily” in its commercial activities. However, if it is acquired and imported
“primarily” for use in exempt activities, then ITCs cannot be claimed.

[25] The Northern Adventure was purchased for $51 million and imported into
Canada in March, 2007. BCF paid approximately $13.1 million in customs duty
and $3.9 million in GST. BCF applied for and received remission from the Federal
Government in respect of the customs duty. BCF claimed ITCs of $3.9 million
because it claimed that the Northern Adventure was imported primarily for use in
its commercial activities on the basis that, pursuant to the allocation method
calculation, over 50 percent of the vessel’s space was used in the making of its
taxable supplies. The Minister’s position was that this vessel was imported for use
primarily in the provision of exempt ferry transportation services and therefore no
ITCs could be claimed.
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The Evidence

[26] BCF relied on the testimony of James Murray, its Comptroller, and Mark
Collins, its Vice-President of Engineering. Both individuals have held these
positions since 2004. The Respondent relied on the testimony of Richard Young
and Annette Coles, the auditors responsible for the audits of the First Period and
Second Period, respectively.

[27] Mr. Murray explained that BCF’s conversion from a Crown corporation was
meant to address the manner in which BCF undertook capital expenditures in the
ferry transportation system. As a Crown corporation, it was not conducive to
expanding its capital spending as it was competing for funding with other
provincial priorities, such as health care, which were considered more pressing
matters for government to address. Throughout the Periods under appeal, revenue
had increased, with much of it attributable to the ancillary services. For example,
revenue from retail sales in the fiscal year ending March 31, 2006 grew to $68.8
million from $63.2 million in 2004 (Exhibit A-1, Tab 4). The significant role that
ancillary services played in BCF’s operations is reflected in the number of staff
dedicated to the provision of these services. “In any given year, approximately
one-half of the total number of crew members on the vessels deployed on
substantial commercial routes, are engaged directly and exclusively in the
provision of commercial services.” (Exhibit A-4, Tab 8).

[28] Mr. Murray explained the nexus between propulsion of the vessels and their
commercial activities carried out onboard in the following manner:

If the ship does not move customers will not come. We will not sell anything on
board our ships or at our terminals.

(Transcript, Volume 1, page 95)

Essentially, the movement of vessels on the routes provides BCF with a high
customer turnover, creating a captive market on board the vessels while they are
sailing. These factors boost sales of ancillary services that are offered on some
vessels. As a consequence of this nexus, BCF’s allocation method categorized all
infrastructure decks as common, although Mr. Murray acknowledged that no
commercial activities actually occurred on those decks (Transcript, Volume 2,
page 193).
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[29] According to Mr. Murray, this nexus between propulsion of the vessel and
commercial activity was also the reason BCF claimed ITCs on fuel and lubricants,
BCEF’s largest input cost for operating its vessels, apart from wages:

Well, we’ve — we’ve claimed input tax credits and fuel and lubricants because of
the importance of the — of the - the fact that the vessel moves from Point A to
Point B. Without that movement no customers. Without that movement we do not
sell.

(Transcript, Volume 1, page 92)

[30] On cross-examination, however, Mr. Murray conceded that the primary use
of the fuel was to propel the ferries (Transcript, Volume 2, page 201).

[31] In respect to the stateroom rentals, Mr. Murray testified that they were not
part of the ferrying services and were not charged to passengers as part of the cost
of basic service for ferrying:

. It’s an extra charge. Those charges are not regulated by the ferry’s
commissioner so it’s not part of core ferry services, its ancillary service.

... the purchase of a cabin is totally optional.

(Transcript, Volume 1, page 96)

[32] The testimony of Mark Collins was largely technical. He stated that the
design and operation of the BCF vessels in issue are inextricably linked to the level
of ancillary services on board each vessel. Ancillary services make the design and
operation of a vessel exponentially more complex. Invariably, vessels get larger,
heavier and their systems more complex in order to accommodate ancillary
commercial services. For example, the water and electrical systems on a vessel
with significant ancillary services will be much larger and heavier than the same
systems on those vessels without commercial activities. Consequently, more fuel
will be consumed on vessels with ancillary operations because such activities
consume more energy.

[33] However, Mr. Collins acknowledged that individual fuel consumption of a
particular component or system within the engine room would be difficult to
determine. No breakdown method exists that can be used in the calculation of how
much fuel might be consumed by ancillary services.
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[34] On cross-examination, Mr. Collins admitted that the primary use of the
infrastructure decks was to provide transportation. Nevertheless, his evidence
established that, to some extent, those decks do play a role in supporting the
ancillary services aboard each vessel.

[35] Richard Young, the auditor for the First Period, testified that the
infrastructure decks are properly characterized as exempt because the entire
infrastructure would exist regardless of the vessel’s commercial activity. Annette
Coles was the auditor for the Second Period and specifically in respect to the
importation of the Northern Adventure. It was her position that this vessel had
been acquired to satisfy the terms of the Contract, that is, the provision of ferry
services, even though taxable activities occurred on the vessel.

The Issues

[36] The first issue is whether BCF used a fair and reasonable method to allocate
ITCs between its taxable and exempt supplies in respect to its infrastructure decks
for the First Period. This issue involves a determination of whether infrastructure
decks should be characterized as common in that they provide both taxable and
exempt supplies. In addition, it must be determined if rental of the staterooms can
be characterized as taxable. If they are taxable, then as a sub issue to the stateroom
characterization, the Respondent has taken the position that any claim by BCF for
ITCs should be offset by the GST that BCF failed to collect.

[37] The next issue is whether BCF is entitled to ITCs in respect to fuel and
lubricants consumed in the operation of the vessels in respect to the First Period. A
determination respecting fuel and lubricants is dependant on whether “substantially
all” of the fuel and lubricants was acquired and consumed by BCF to provide only
an exempt supply or to provide both taxable and exempt supplies.

[38] The final issue is whether BCF is entitled to ITCs in respect to the
acquisition and importation of the Northern Adventure vessel. This involves a
determination of whether that vessel was imported for use “primarily” for
commercial activities, as quantitatively calculated by BCF’s “deck by deck”
allocation method, or imported for use primarily in providing exempt ferry
transportation services.
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Analysis

A. Statutory Framework and Caselaw

[39] The issues in these appeals are governed primarily according to the
application of the following provisions of the Excise Tax Act (the “Act”):
subsection 169(1), section 141, section 141.01 and paragraph 199(2)(a). As weell,
the definitions of “commercial activity”, “exempt supply” and “short term
accommodation”, contained in section 123, are also relevant. The Appellant also
relied on Schedule V, Part VIII, paragraph 1 in respect to its position on the
acquisition of the Northern Adventure vessel.

[40] There are a number of provisions contained in the CFA that are also
applicable to the issues.

[41] The GSTis considered to be a consumption tax which is meant to be paid by
the end consumer of the goods and services. Subsection 165(1) is the key liability
provision in this regard. In CIBC World Markets Inc. v The Queen, 2011 FCA 270,
[2011] FCJ No. 1378, at paragraphs 7 to 15, the Court provided a review of the
general scheme and purpose of the GST provision contained in the Act:

(2)  The key liability provision: subsection 165(1) of the Act

[7] Subsection 165(1) of the Act sets out a general rule: those who receive
services or property, such as goods, in the course of a commercial activity (known
under the Act as a “taxable supply”) are lable to pay GST.

(3)  Who is subject to GST

[8] The general rule in subsection 165(1) of the Act applies to all, even those
who are not final consumers.

[9] In particular, each recipient of taxable goods and services is potentially
liable to pay GST, even if it, as an intermediary, ultimately delivers those goods
and services to others. For example, a wholesaler may supply goods to a retailer
who supplies them to a consumer. The retailer is liable to pay GST under the
general rule in subsection 165(1).

[10] Were the matter left there, the GST would lose its character as a
consumption tax imposed on the final consumers of goods and services. It would
attach, full force, to each party in a chain of transactions culminating in the final
receipt by consumers.
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4) Input tax credits: the general concept

[11] One way in which the Act prevents this consequence is by giving parties
credits for “inputs” that they receive.

[12] For example, for the purpose of the selling of goods to consumers, a
retailer might receive “inputs,” such as inventory. That “input” to the retailer is
necessary in order for it to make a supply of the goods to the consumer.
Depending on the particular business, there may be all sorts of necessary “inputs.”

[13] Obviously, if, in the example above, the retailer were not given credit for
the GST paid on inputs needed for the making of a taxable supply of goods to a
consumer, the GST would be imposed full force on it and, for that matter, on
every intermediary in the chain of distribution. If that happened, the GST would
lose its character as a consumption tax imposed on the final consumer of goods
and services.

[14] To achieve the purpose of taxing the final consumers of goods and
services, the Act allows tax credits for inputs received by parties to make an
onward taxable supply. These credits are called input tax credits.

[15] The input tax credits, as explained above, ensure that the fundamental
character of the GST as a consumption tax on final consumers is maintained. In
the words of the Minister: (Canada Revenue Agency, GST Memorandum 8.1 -
General Eligibility Rules (May 2005) at paragraph 1)

A fundamental principle underlying the GST/HST s that no tax should be included in the
cost of property and services acquired, imported or brought into a participating province
by a registrant to make taxable supplies ... in the course of the commercial activities of
the registrant. To ensure that a property or service consumed, used or supplied in the
course of commercial activities effectively bears no GST/HST, registrants are generally
eligible to claim an input tax credit (ITC) for the GST/HST paid or payable on such
property or service. Consequently, the ITC enables each registrant to recover the tax
incurred in that registrant’s stage of the production and distribution process.

[42] The general rule contained in subsection 165(1) applies to all registrants,
even to intermediaries who are not the final consumers. For example, a wholesaler
may supply goods to a retailer, who is liable to pay GST, but who in turn will be
supplying those goods to a consumer. To retain the character of the GST as a
consumption tax in respect to the final consumer of the product or service, the Act
allows tax credits for “inputs” received by parties in order to make an onward
supply. The general rule for calculation of ITCs is contained in subsection 169(1)
of the Act. Essentially, if a registrant supplies only taxable services, that registrant
will be entitled to 100 percent of ITCs used or consumed in the provision of that
supply. If only exempt supplies are made, ITCs cannot be claimed.
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[43] The additional scenario that may arise is the case of a registrant that makes
both a taxable and exempt supply. Since a claim may still be made for ITCs in
respect to those goods and services required and used for making the taxable
supply portion, the Act allows a registrant to adopt an apportionment or allocation
method. This means that any part of a business that consists of making exempt
supplies must be “notionally severed” for GST purposes. Subsection 141.01(5)
allows registrants to freely adopt a method provided it is “fair and reasonable” and
“used consistently by the person throughout the year.” Although the Act does not
offer any guidelines in respect to choosing an allocation method, it is clear that not
all methods will be acceptable depending on the circumstances, including the
intent and purpose for which the input was acquired. This clearly comes down to a
question of fact.

[44] There are also two deeming provisions in respect to claims for ITCs that are
relevant. First, pursuant to section 141, if substantially all of the consumption of
property or a service is used or intended to be used in a particular activity, taxable
or exempt, then the Act deems all of the property to be in the course of those
activities. The view of the Canada Revenue Agency (“CRA”) is that the term
“substantially all” means 90 percent or more. Generally, if 90 percent is used or
intended to be used in either taxable or exempt activities, then it will be deemed to
be used in 100 percent of that activity. Second, subsection 199(2) overrides
subsection 169(1) in respect of ITCs claimed for the acquisition or importation of
capital property. If such property is acquired or imported “primarily” for use in
commercial activity, the registrant is entitled to claim all of the ITCs. If not, the
registrant will be entitled to none. “Primarily” has been interpreted to mean either
“more than 50 percent” or “first in importance.”

[45] In Magog (City of) v The Queen, 2001 FCA 210, [2001] FCJ No. 1259, Noél
J. held that, although the Act does not specify a specific allocation method in
respect to subsection 141.01(5), a registrant will be permitted to select a method to
allocate ITCs provided it is fair and reasonable. At paragraph 17, the following
comments were made:

[17] It is important in this regard to note that the Act does not require the
appellant to establish the type of accounting systems that would enable it to
separate out each property or service that is consumed or used in the context of its
mixed activities. Parliament was aware that such a requirement could result in
compliance expenses that would exceed the tax yielded. So it left it to the
taxpayer to select an appropriate method, while requiring that the method chosen
be “fair and reasonable”.
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[46] The only prerequisite is that the chosen method be fair and reasonable
having regard to all of the circumstances. However, there is no requirement that a
registrant pick the “best” available allocation method. These principles were
discussed in detail in Bay Ferries Limited v The Queen, 2004 TCC 663, [2004]
TCJ No. 507. In that case, the appellant maintained a ferry operation similar, but
not identical, to the vessels in the present appeals. The Court in Bay Ferries made
the following comments, at paragraphs 39 to 41.

[39] The Minister cannot substitute its own allocation method, simply because
it appears to be more representative of the situation or the better method. This
reasoning establishes a degree of deference to be given a taxpayer in choosing a
method that is fair and reasonable.

[40] Of course | believe that a taxpayer must always be able to satisfactorily
substantiate that the chosen method is, in fact, fair and reasonable and consistent.
But if he is able to do so, subsection 141.01(5) allows a registrant a broad latitude
of flexibility in choosing a method, provided it can be shown to be fair and
reasonable. This implies that the chosen method will reasonably reflect the actual
use of the property and services and the manner in which it conducts its business
generally.

[41] There are no methods specified in the Act which are to be used as
guidelines. Again, it comes down to a review of the facts in each case. It is
generally accepted that the preferred method is direct allocation, where the
property or service can be directly allocated to the activities. The direct method
will produce the most accurate results. In some circumstances this method cannot
be applied. It was not practical for the Appellant in this case to utilize the direct
application method because of shared overhead.

[47] In concluding in Bay Ferries that the appellant’s method of allocating
between taxable and exempt activities was fair and reasonable, four guiding
principles for such a determination were established. First, whether a particular
allocation method chosen by a registrant will be fair and reasonable is a question of
fact (paragraph 6). Second, and relying on the Magog decision, the Court does not
have to decide whether the best or most appropriate method has been chosen by the
Minister or the taxpayer, but simply whether the method chosen by the taxpayer is
fair and reasonable (paragraph 37). Third, a degree of deference is to be accorded
to the taxpayer in choosing a method that is fair and reasonable as well as
consistent (paragraph 39). Fourth, regardless of such deference, a registrant must
always be able to satisfactorily substantiate that the chosen method is, in fact, fair,
reasonable and consistent. The chosen method must reasonably reflect the actual
use of the property and services and the manner in which it conducts its business
activities generally (paragraph 40).
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[48] The Court, in Tles-de-la-Madeleine (Municipalité régionale de comté) v The
Queen, 2006 TCC 235, [2006] TCJ No. 166, relied on the reasoning in Magog and
Bay Ferries in concluding that a chosen method need not be a perfect one and that
it cannot be rejected solely on the ground that it is not the ideal method. The Court
also noted that the assessment of the fairness and reasonableness of a method
involves a “subjective dimension” (paragraph 78).

B. Infrastructure Decks

[49] In respect to the appeals before me, the question is whether BCF’s
categorization of the infrastructure decks is fair and reasonable. A fair and
reasonable allocation method should realistically reflect the actual use of the
property and services and the manner in which BCF conducts its business
generally. Both the Appellant and Respondent agreed that the “deck by deck”
method chosen by BCF is fair and reasonable. However, the parties disagreed on
the classification of some of the decks, that is, whether it is fair and reasonable to
consider the infrastructure decks, used for propulsion and steering, on those vessels
providing commercial activities, as inputs in the provision of both taxable supplies
and exempt supplies.

[50] BCF characterized the infrastructure decks as common and argued that there
IS a direct nexus between the propulsion activity and the commercial operations on
each vessel. BCF’s view is that its operations are fully integrated but that the
method it employed to apportion the supplies and claim ITCs resulted in a notional
severance of the exempt portions that is both fair and reasonable in the resulting
allocation. The propulsion of these vessels, therefore, does not occur in isolation
from the commercial activities in which it engages.

[51] BCF conceded that it will not be entitled to ITCs on vessels where
propulsion occurs in isolation from commercial activities. However, with respect
to the vessels at issue, there exists this direct nexus between the ferrying
transportation services and its taxable supplies.

[52] The Respondent submitted that BCF’s allocation method does not
reasonably reflect the actual use of these infrastructure decks. Therefore, claims for
ITCs in respect to these decks do not reasonably reflect their actual use or the
manner in which BCF conducted its business operations. Mr. Murray agreed, on
cross-examination, that no commercial activities were actually taking place on
those particular infrastructure decks. Consequently, the Respondent submitted that
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they do not contribute to those activities and that their inclusion distorts the
financial reality of those activities.

[53] BCF, on the other hand, relied on the evidence of Mr. Murray, who testified
that the propulsion and steering support the onboard commercial activities by
creating a high volume of customer turnover and a captive market. On that basis,
BCF categorized all infrastructure decks on those vessels as common to both
taxable and exempt activities because they are essential to move the commercial
areas onboard.

[54] Subsection 141.01(5) addresses the allocation between taxable and exempt
supplies for a registrant who engages in both activities. It is connected to
subsection 169(1), which allows ITCs only to the extent that they were acquired
for the consumption or use in the course of commercial activity. A method must be
chosen that fairly, reasonably and consistently restricts the ITCs that are claimed to
reflect those goods and services acquired for or used in the making of taxable
supplies. That method must reasonably reflect the actual use of the property and
services and the manner in which the business is conducted. In addition, it should
not distort the financial reality of the commercial activity (Bay Ferries, at
paragraph 40).

[55] An input, therefore, must contribute to the ultimate production of the taxable
supply. The decision in Midland Hutterian Brethren v The Queen, [2000] FCJ No.
2098, dealt with the threshold level of contribution. The issue was whether a
religious colony could claim an ITC for 50 percent of the GST incurred on cloth
that was allocated to its members in order to make both church clothing and work
clothing used in the colony’s commercial farming activities. The Federal Court of
Appeal, in allowing the colony to claim an ITC for the work cloth, framed the
ISsue, at paragraph 2, as follows:

... There is no dispute that the applicant carries on a commercial activity, that is
farming, and produces non-exempt supplies. The disagreement is about whether
the cloth was used in the course of commercial activities. The issue is one of
remoteness. How closely tied to an output does an expense have to be before it
qualifies for an ITC?  (Emphasis added)

[56] Once it is determined that an item is acquired and used in connection with a
commercial activity of a GST registrant and that item directly or indirectly
contributes to the production of articles or the provision of services that are taxable
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supplies, then an ITC will be available using a formula in accordance with
subsection 141.01(5) of the Act.

[57] While I agree with the Respondent that the primary use of those decks is for
the propulsion of the vessels and that they support and are connected, therefore, to
exempt services, the evidence was clear and uncontradicted that some portion of
those decks is indirectly connected and necessary to BCF’s commercial activities
conducted onboard the vessels. The evidence supports a conclusion that there is a
nexus between the propulsion, steering and infrastructure decks and BCF’s
commercial activities. The ancillary services onboard could not occur without the
support of the equipment and systems located on the infrastructure decks. The
uncontradicted evidence, of both Mr. Murray and Mr. Collins, established that the
decks in issue support the entire vessel and not just the act of propulsion. Most of
the decks in issue are located below the passenger decks on each vessel. While
these decks on all vessels will contain water, sewer and heating systems, the
evidence supports that, on those vessels where commercial activities occur, those
systems are specially designed and scaled in size and weight to support the
additional requirements of those operations. Such vessels are either specifically
built or purchased with these particular structural designations in place so that the
commercial activities can be properly supported. The greater the scale of
commercial activities on a vessel, the greater the requirement will be for items
such as electricity, heating, air conditioning, water, sewerage, deck area and
overall vessel stability. For example, larger water tanks will be required if
restaurants are located onboard and these tanks will be required to be maintained
separately from water tanks used elsewhere on the vessel because of different
intended uses. By contrast, a vessel, without commercial activities onboard, will
require smaller water tanks, that are fewer in number and with less water pumping
capacity, as those water systems will likely be supplying water to a few washrooms
only. Mr. Collins also explained how voids or open spaces in the hull of a vessel
must be larger in volume to support commercial activities because they add weight
to a vessel. These open spaces are essential for buoyancy and consequently are tied
to the weight of the vessel.

[58] The jurisprudence in this area supports a standard of review that is
deferential to registrants. The method does not have to be the best available
method and its application does not have to be infallible. Nor can the Minister
substitute a method of its own choosing simply because it feels that another
method more accurately reflects the actual use of an input. The test is whether the
allocation method is fair and reasonable and not whether it is the best of all
possible methods.
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[59] According to the evidence, a central focus of BCF’s business plan is the
ancillary activities. Significant capital investments have been made in the provision
of these services. On many routes, almost half of the crew is employed in
providing those services. In recent years, there has been some increase in the
average spending per passenger. Other than the northern route vessels, the taxable
use calculated pursuant to BCF’s chosen method ranges between 18 percent and 30
percent. With uncontradicted evidence before me respecting the pivotal role that
ancillary activities have onboard these vessels, based on the facts, those
percentages reflect a fair and reasonable allocation method employed in a large and
complex business operation that provides both taxable and exempt supplies
imntegrated within each vessel’s systems. It is certainly not unreasonable to
conclude that these decks support not only the transportation systems but also the
ancillary activities, nor does the application of the method result in either unfair or
unreasonable claims for ITCs.

[60] There may well be a more reliable method of allocation in these
circumstances but the test is not to find the best method or to substitute my opinion
or the Minister’s for that of the registrant. As long as the method satisfies the test
of being both fair and reasonable in the circumstances, does not distort the
financial reality of BCF’s activities and reasonably reflects the actual use of the
vessels, the categorization of the infrastructure decks as a common input, directly
and indirectly connected to the commercial activities onboard, will be permitted.

C. Staterooms

[61] The Respondent submitted that the rental of staterooms is an exempt supply
because it is part of the single supply of ferrying transportation services. BCF
contended that they are a separate and taxable supply because, as an optional
supply, they are not integral to the core ferrying services provided.

[62] The test to be applied in order to determine whether a supplier has made a
single supply or multiple supplies was discussed in detail by Rip A.C.J. (as he was
then) in O.A. Brown Ltd. v Canada, [1995] TCJ No. 678 and that test was also
recently affirmed by the Supreme Court of Canada in Calgary (City) v The Queen,
2012 SCC 20, [2012] 1 SCR 689. The test adopted in O.A. Brown was whether, in
substance and reality, an alleged separate supply is an integral component of the
overall supply. Citing O.A. Brown, the Supreme Court in Calgary (City), at
paragraphs 36 to 38, stated:
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[36] When reaching his decision, Justice Rip made the following
observation:

. one should look at the degree to which the services alleged to
constitute a single supply are interconnected, the extent of their
interdependence and intertwining, whether each is an integral part or
component of a composite whole. [p. 40-6]

(Citing Mercantile Contracts Ltd. v. Customs & Excise
Commissioners, File No. LON/88/786, U.K. (unreported).)

[37] Justice Rip also noted the importance of common sense when the
determination is made. McArthur T.C.J. made a similar observation in Gin Max
Enterprises Inc. v. R., 2007 TCC 223, [2007] G.S.T.C. 56, at para. 18:

From a review of the case law, the question of whether two elements
constitute a single supply or two or multiple supplies requires an analysis
of the true nature of the transactions and it is a question of fact
determined with a generous application of common sense.

[38] Applying the test, Justice Rip found that the disbursements and
commission were not charged for services that were “distinct supplies,
independent of the whole activity” (p. 40-8). Only if taken together did the
activities of buying, branding, inoculation, and other disbursements form a useful
service. He concluded:

In substance and reality, the alleged separate supply, that of a buying
service, is an integral part of the overall supply, being the supply of
livestock. The alleged separate supplies cannot be realistically omitted
from the overall supply and in fact are the essence of the overall supply.
The alleged separate supplies are interconnected with the supply of
livestock to such a degree that the extent of their interdependence is an
integral part of the composite whole. . . . The appellant is making a single
supply of livestock and the commission and disbursements charged are
part and parcel of the consideration for that supply. They do not amount
to separate supplies. [pp. 40-8 to 40-9]

[63] Conversely, a factor indicative of multiple supplies is whether each alleged
separate supply could be purchased individually and still be useful or, as Rip
A.C.J. stated in O.A. Brown, at paragraphs 22 and 23:

[22] One factor to be considered is whether or not the alleged separate supply
can be realistically omitted from the overall supply. This is not conclusive...

[23] ... In each case it is useful to consider whether it would be possible to
purchase each of the various elements separately and still end up with a useful
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article or service. For if it is not possible then it is a necessary conclusion that the
supply is a compound supply which cannot be split up for tax purposes.

[64] Applying the test enunciated in O.A. Brown and adopted by the Supreme
Court of Canada in Calgary (City) to the facts before me, the question is whether
the alleged separate supply of the rental of staterooms is, in substance and reality,
an integral part or component of the overall supply of the ferrying transportation
Services.

[65] | am of the view that the provision of stateroom rentals is a separate supply.
Common sense dictates that the provision of ferrying services remains a useful and
valuable supply minus the rental of staterooms. Staterooms are not an essential
component to the overall supply of transportation services. In fact, there are
insufficient numbers of staterooms to accommodate every passenger, even if all of
the passengers on any route wished to purchase a stateroom. The provision of
staterooms can be, and frequently is, omitted from the supply of ferry services. It is
only logical to conclude that it must be a separate supply. It can be purchased
separately and still result in a useful service for a particular passenger. It is a “stand
alone” product independent of the ferrying service. There is such a lack of
interconnectedness that it is very easy to identify these stateroom supplies as
distinct components from the supply of transportation services that get a passenger
from Point A to Point B. The rental of staterooms falls within the Act’s definition
of short-term accommodations and, in any event, can easily be separated from the
overall supply, leaving a useful product or service intact.

[66] Given the conclusion that the stateroom rentals are a separate supply from
ferry services, are they taxable or exempt? The evidence of Mr. Collins established
that many ferry operations exist elsewhere which have itineraries similar in
duration to those offered by BCF but that do not offer stateroom rentals. In
addition, the provisions of the CFA support the conclusion that the rentals are a
taxable supply. The CFA considers the stateroom rentals to be an ancillary service,
not directly related to the transportation of passengers and vehicles. Unlike the
basic ferry fees, the cost of stateroom rentals is not regulated by the Commissioner.
The Appellant placed considerable weight on this provincial legislation. Justice
Jorré, in Angels of Flight Canada Inc. v The Queen, 2009 TCC 279, [2009] TCJ
No. 192, concluded that weight should be accorded provincial law when
interpreting provisions of the Act. In these appeals, the CFA defines “ancillary
services” as “any services that are not directly related to the transportation of
vehicles and passengers ...” (CFA, Part 1 - Interpretation). Access to a stateroom is
an upgrade that is purchased separately from the basic ferry ticket, which moves
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passengers between two destinations. The staterooms exist to provide upgraded
amenities, while being transported onboard a vessel, to those passengers who
choose such an upgrade beyond the basic ticket purchase relating to the provision
of core services.

[67] The wording contained in the provincial legislation, the fact that the
staterooms are paid for separately and that they are an optional purchase, support
my conclusion that such rentals retain a separate and distinct identity from the
supply of the ferrying services and, as such, are taxable supplies for which ITCs
may be claimed.

[68] The Respondent argued that, if the stateroom rentals were held to be taxable
supplies, then BCF’s entitlement to ITCs should be offset by the GST that BCF
should have, but did not, collect on those rentals during this period. BCF claimed
that the Respondent’s contention amounts to an assessment for failure to collect
GST, which would fall outside the normal reassessment period. | agree with the
Appellant in this regard. Subsection 298(4) permits the Minister to assess “at any
time” provided the Minister can show that there has been a misrepresentation
attributable to carelessness, neglect or willful default or committed fraud. In these
appeals, the Minister has neither included any argument in this regard in its
pleadings nor raised an argument in submissions or otherwise that addresses the
two elements that would permit the Minister to assess BCF for uncollected GST
for this period. | agree with the Appellant’s submission that the Minister’s inability
to recover the GST that BCF should have charged on the stateroom rentals, such
that the ITC refund can be offset, is “simply the risk associated with having taken a
position that was wrong in law” (Appellant’s Brief, paragraph 250).

D. Fuel and Lubricants

[69] BCF submitted that it is entitled to claim ITCs for fuel and lubricants which
directly and indirectly contribute to the provision of taxable supplies, the ancillary
services, by providing the electricity, heat, hot water, lighting and other
infrastructure inputs. Mr. Collins explained that, because all such commercial
services consume more energy than a vessel without those services onboard, there
IS an interconnectedness between fuel consumption and the ancillary activities.
According to Mr. Collins, the fuel system is common to all energy consumption.
Mr. Murray testified that fuel contributes to the propulsion of the vessel which is
essential in creating a captive market and high volume turnover of customers who
will utilize the ancillary services. Without movement of the vessel, there would be
no customers and no sales.
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[70] These facts appear to support a conclusion that BCF should be entitled to a
proportion of ITCs in respect of the fuel and lubricants. However, the Respondent
relied on the following key assumptions respecting ITCs relating to fuel and
lubricants in the Reply to the Amended Notice of Appeal:

11.[...]

sS) less than 10% of the Appellant’s consumption and use of fuel and engne
lubricants was attributable to the provision of taxable services;

tt) substantially all of the Appellant’s consumption and use of fuel and engine
lubricants was attributable to the provision of exempt services;

[..]

[71] The Minister has assumed that less than 10 percent of fuel and lubricants
were consumed in commercial activities and, consequently, “substantially all” of
the consumption would be attributable to the supply of exempt services.
Subsection 141(3) of the Act states:

141. (3) Use in other activities — For the purposes of this Part, where
substantially all of the consumption or use of property or a service by a person,
other than a financial institution, is in the course of particular activities of the
person that are not commercial activities, all of the consumption or use of the
property or service by the person shall be deemed to be in the course of those
particular activities.

Therefore, subsection 141(3) would apply to deem that all of the fuel and
lubricants were used in the provision of the exempt activity. The Respondent
argued that BCF is unable to prove, on a balance of probabilities, that more than 10
percent of the fuel and lubricants was used directly to support the ancillary
activities. Therefore, these items must be a direct and exempt input as substantially
all of the fuel was consumed in propulsion.

[72] T agree with the Respondent’s argument. BCF has simply failed to produce
evidence that could demolish the Minister’s assumptions in this regard. At
paragraph 80 of the Agreed Statement of Facts, BCF admitted that substantially all
of the fuel that was consumed was for propulsion. BCF also admitted that it was
unable to prove, on a balance of probabilities, that over 10 percent of the fuel was
consumed directly in the provision of the vessel’s commercial activities.
Surprisingly, BCF went on to concede that it would not challenge that assumption.
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[73] During the hearing, Mr. Murray made essentially the same concession:

Q. And BC Ferries agrees that substantially all the fuel was used for

propulsion?

A That is something that is a matter of — we weren’t able to
absolutely prove that 10 per cent or more was used on any of the vessels, at this
point.

(Transcript, Volume 2, page 175)

[74] Mr. Collins explained the practicalitiess of why BCF made the concessions it
did and why it was unable to challenge the Minister’s assumptions:

Q. So the engines are drawing from the same place as the generators?
A Correct.
Q. Do you have a measurement system in place to determine how

much fuel is coming for the generators versus the engines?

A Not really. It’s very difficult to determine the individual fuel
consumption of a particular component within the engine room. We can tell you
how much the ship as a whole, as an mtegrated unit consumes, but it’s very
difficult to break it up in between. There is just not the kind of measuring
equipment installed on the ships which gives you back (sic) kind of breakdown.

(Transcript, Volume 2, page 272)

BCF will therefore not be permitted to claim any ITCs in respect of the fuel and
lubricants. Although, in recent decisions, I have criticized the Crown’s problematic
pleadings, these assumptions are an example of proper drafting of pleadings, the
result, | assume, of care and attention to detail by the Counsel involved. The result
IS that the Appellant is unable to meet the onus of overcoming those assumptions
In respect to this issue.

E. The Importation of the Northern Adventure

[75] The issue of the ITC entitlement in respect to the acquisition and importation
of this vessel arises out of the special rules for capital property contained in
paragraph 199(2)(a) of the Act. That provision states:
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199. (2) Acquisition of capital personal property — Where a registrant acquires
or imports personal property or brings it into a participating province for use as a

capital property,

(@) the tax payable by the registrant in respect of the acquisition, importation
or bringing in of the property shall not be included in determining an input
tax credit of the registrant for any reporting period unless the property was
acquired, imported or brought in, as the case may be, for use primarily in
commercial activities of the registrant;

If BCF imported this vessel for use “primarily” in its commercial activities, it will
be deemed to have imported it for use exclusively in its commercial activities.
Consequently, BCF would then be entitled to 100 percent of the ITCs claimed. On
the other hand, if the vessel was imported for use “primarily” in its exempt
activities, then BCF will be deemed to have imported it for use exclusively in its
exempt activities and it will not be entitled to any claim for ITCs.

[76] The Respondent contended that BCF’s intention and purpose in acquiring
and importing the Northern Adventure was for use primarily in its exempt ferry
transportation services. In fact, it acquired this vessel to replace the Queen of the
North and, therefore, to be able to resume its transportation services on those
northern routes. BCF submitted that the primary use of the capital property is
inextricably bound to the method it has chosen to allocate ITCs pursuant to section
141.02. BCF relied on the decision of Tles-de-la-Madeleine in order to claim that
its entitlement to ITCs should be based on a percentage of use attributed to its
commercial activities. Based on this method, where more than 50 percent of the
capital property is used in its commercial activities, then it must be considered to
be used “primarily” in its commercial activities for the purposes of paragraph
199(2)(a). BCF’s method allocates 56.6 percent of the vessel as being used for
commercial activities. BCF’s position, therefore, is that it should be entitled to all
of the claimed ITCs.

[77] This issue requires a determination respecting the application of the term
“primarily” to the facts in these appeals. The term was defined “qualitatively” in
the decision of Mid-West Feed Limited et al v Minister of National Revenue, 87
DTC 394, as “of first important, principle or chief”. However, the decision in City
of Calgary v The Queen, 2009 TCC 272, [2009] TCJ No. 195, considered that the
term “primarily” could also be interpreted “quantitatively” to mean more than 50
percent of the use.
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[78] Angers J.A., in Foote v The Queen, 2007 TCC 46, [2007] TCJ No. 17,
provided a detailed review of the jurisprudence respecting the interpretation of the
term “primarily” at paragraphs 11 to 12:

[11] The question of the meaning of “primarily” has been addressed by the
courts in previous decisions. In Mid-West Feed Ltd. v. M.N.R., 87 DTC 394, Chief
Judge Couture (as he then was) of the Tax Court of Canada held that the world
"primarily” means in excess of 50% of the total use of the asset. Mr. Justice Pratte
of the Federal Court of Appeal wrote in Mother's Pizza Parlour (London) Ltd. v.
The Queen, 88 DTC 6397, that when different parts of the same building are
permanently used for what are considered to be two different purposes, the most
important factor in determining the purpose for which the building is primarily
used is the amount of space in the building that is used for each one of those two
purposes.

[12] In the present case, two units of the three-storey complex are used for the
purpose of earning rental income. As much as | can appreciate the fact that, for
the appellant, the object of the project was to build herself a residence, 1 cannot
ignore the other use of the complex. A qualitative assessment may nevertheless be
relevant. The Federal Court of Appeal in Burger King Restaurants of Canada Inc.
v. The Queen, 2000 DTC 6061, said that the qualitative evidence must be
sufficiently persuasive and must be capable of being analysed in such a way as to
cause the court to displace the result of the quantitative space test. Although, the
appellant may have invested more money in her own unit, the evidence is
insufficient to allow this court to analyse such a possibility and conclude that the
qualitative evidence displaces the result of the quantitative space test. ...

[79] Based on the reasoning in Foote, it is preferable to employ the application of
a (uantitative space test unless qualitative evidence is sufficiently persuasive to
displace it. If the quantitative approach is applied in the interpretation of
“primarily”, BCF would be allowed to claim 100 percent of the ITCs it is claiming
because BCF’s chosen method allocates more than 50 percent of the Northern
Adventure for use in its commercial activities.

[80] The Respondent submitted that subsection 199(2) requires that this Court
consider BCF’s intention at the time of its purchase. The Respondent’s position is,
in fact, supported by the decision of Chief Justice Bowman, as he was then, in
Coburn Realty Ltd. v The Queen, 2006 TCC 245, [2006] TCJ No. 184. At
paragraphs 9 to 12, he held the following:

[9] The words in subsection 199(2) "... for use primarily in commercial
activities..." imply purpose or intent. The French version of the provision is
consistent with this interpretation:



Page: 26

".. en wue d'étre utilisé principalement dans le cadre de ses
activités commerciales.”

[10] Statements by a taxpayer of his or her subjective purpose and intent are not
necessarily and in every case the most reliable basis upon which such a question
can be determined. The actual use is frequently the best evidence of the purpose
of the acquisition. In 510628 Ontario Limited v. The Queen, 2000 GTC 877, the
following was said:

[11] It should be noted that the expression “for use primarily ..." (en
vue d'étre utilise) requires the determination of the purpose of the
acquisition, not the actual use. Nonetheless, | should think that as a
practical matter if property is in fact used primarily for commercial
purposes it is a reasonable inference that it was acquired for that purpose.

[11] I shall turn then to the actual use that was made of the boat. Mr. Coburn
testified that the boat was used for entertaining clients and for rewarding his sales
staff. He stated that the appellant was seeking to expand its business to cottage
country. | accept that he wished to expand the appellant's business but I am not
persuaded that the boat was used or was intended to be used primarily for
business purposes. Although | think there was probably an element of business in
some of its use, the evidence of its actual use does not support the conclusion that
the primary purpose of its acquisition was for use in the appellant's business.

[12] The word "primarily” is generally taken to mean over 50%. The problem
is, however, to determine what one should apply the 51% to: time, number of
trips, distance travelled, number of passengers, length of voyage, the amount of
business generated, the number of potential sales locations visited? All of these
factors may have a bearing but they illustrate the difficulty in applying a
mechanical sort of test. Ultimately, it boils down to a question of judgement and
common_sense.

(Emphasis added)

[81] Considering the comments in Coburn Realty, with which | am in agreement,
| conclude that the Northern Adventure was imported primarily for use in the
provision of its exempt ferrying services. BCF’s core business is providing ferry
transportation of passengers and vehicles. The ancillary services are just that —
ancillary, that is, subordinate to its core business activities. With the sinking of the
Queen of the North vessel, BCF was required to locate a replacement to provide
ferry services on its northern routes. Otherwise, it risked being in breach of its
Contract with the Province to provide ferry services on all designated routes as
well as exposing itself to the potential implications that a contractual breach would
bring.
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[82] My conclusion, that the main reason that BCF acquired the Northern
Adventure was to be able to use it for its transportation services on the routes
originally serviced by the Queen of the North, is also supported by correspondence
sent by David L. Hahn, the President and CEO of BCF, to The Honourable Jim
Flaherty, then Minister of Finance, in support of its remission application of
December 12, 2006 (Exhibit R-1, Tab 65). Specifically, Mr. Hahn states in his
letter:

On behalf of British Columbia Ferry Services Inc. (BC Ferries), | am writing to
inform you that we are submitting the attached request to Finance Canada for duty
relief on the purchase of the used vessel MV Sonia which is required to provide
safe, reliable and essential marine transportation services along the North Coast of
British Columbia. ~ (Emphasis added)

[...]

In the Executive Summary, attached to Mr. Hahn’s correspondence, it states:

[..]

In order to continue to provide safe, efficient, and reliable ferry service, and return
service to a reasonable level to meet the economic and social needs of the
communities of the north coast of BC, it was critical for BC Ferries to find a
replacement vessel as quickly as possible. ...

[...]

[83] In addition, I have before me the admission of Mr. Murray that the Northern
Adventure was imported primarily for use in its ferrying of passengers and
vehicles. During discovery, he made the following statement:

Question 1061: So the “Northern Adventure” was acquired and imported
primarily for use in ferrying passengers?

Answer: Yes, passengers and vehicles.

(Transcript, Volume 2, page 240)

During the hearing, Mr. Murray testified to the truth of that statement. These facts
provide sufficiently persuasive evidence to, not only displace BCF’s stated
intention, that the wvessel was imported primarily for use in its commercial
activities, but also to replace the use of the quantitative approach, advocated to
determine the primary function of a particular space, with the qualitative approach.
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[84] As a result, BCF will not be entitled to claim ITCs in respect to the
importation of the Northern Adventure.

Conclusion

[85] The appeals will be allowed in part. | am making no order as to costs
because each party has achieved partial success. The allocation method that BCF
chose to categorize the infrastructure decks as common to both taxable and exempt
supplies is both fair and reasonable in the circumstances and in accordance with
the facts that were before me. The evidence, of both Mr. Murray and Mr. Collins,
was uncontradicted and it supported my conclusion that these decks are directly
and indirectly connected to the commercial activities conducted onboard certain
vessels. The Minister does not dispute the “deck by deck” input allocation method
which BCF utilized as being fair and reasonable. The Minister did, however,
dispute how those decks were categorized in order to calculate the areas that were
used in relation to the making of taxable supplies as opposed to exempt supplies.
Based on the facts, BCF’s categorization of the mfrastructure decks as common
cannot be considered unfair or unreasonable. BCF will therefore be entitled to
claim ITCs in accordance with its chosen method.

[86] I also accept BCF’s categorization of staterooms as separate taxable
supplies. The facts support that they were not an integral component of the overall
supply of ferrying services provided by BCF. My conclusion that the provision of
stateroom rentals is a taxable supply is not only grounded in common sense but is
also supported by both the evidence of Mr. Murray and Mr. Collins and the
provisions of the CFA. BCF cannot be assessed in respect to the net tax that
should have been charged on the stateroom rentals in order to offset its claim for
ITCs because the normal reassessment periods have expired and the Minister in
any event made no reference to this in its pleadings.

[87] BCF will not be entitled to claim ITCs in respect to fuel and lubricants. The
Minister’s assumptions in this regard have not been demolished and BCF has
therefore failed to discharge the onus which is upon it in these appeals. BCF has
failed to prove, on a balance of probabilities, that over 10 percent of the fuel was
directly consumed in its provision of commercial activities. Consequently,
substantially all of the fuel and lubricants consumed onboard was, as the
Respondent contended, for propulsion.

[88] Finally, the Northern Adventure vessel was acquired and imported by BCF
primarily for use in its exempt transportation services and not, as BCF contended,
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for use primarily in its commercial activities based on its chosen allocation
method. Therefore, BCF will not be entitled to any of the ITCs claimed in respect
to the importation of the Northern Adventure.

[89] In conclusion, 1 wish to commend Counsel on both sides for working

together in providing an Agreed Statement of Facts, for providing concise and
well-drafted written argument and in presenting straightforward oral submissions.

Signed at Ottawa, Canada, this 14th day of October 2014.

“Diane Campbell”
Campbell J.
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The parties agree that for the purposes of these appeals and any related appeal the facts
sct out in this Agreed Statement of Facts arc true. Either party may adduce other
evidence or documents not inconsistent with this Statement.

I mnmthlyGoodsmdSuvinTu(GST)rapomngpaiodsinimnintbm
appceals are the periods running from April 2, 2003 to June 30, 2005, and the
period of March of 2007 (collectively, the Periods).

2 During the Periods, BCF provided core ferry services on 25 routes supported by
37 vessels and 47 terminals.

3. For GST purposes, BCF engaged in the making of both exempt and taxable
supplies.



The core ferry service of transporting passengers and vehicles was an exempt
supply.

The sales in restaurants and gift shops among other things constituted taxable
supplies.

These appeals focus on the amount of input tax credits (ITCs) that British
Columbia Ferry Services Inc. (BCF) can claim respecting the Periods.

The Excise Tax Act (the Act) requires BCF to use a fair and reasonable method to
determine the allocation of ITCs between taxable and exempt activities.

BCF claimed ITCs based in part on a method meant to allocate common inputs
related 1o its ferries between taxable and exempt activities. The allocation
percentages for common inputs respecting the following ferries (collectively, the
Ferries) are in issue:

a)  The Spirit of Vancouver Island;
b) The Spirit of British Columbia;
€)  The Queen of Bumaby;
d)  The Queen of Coquitlam;
¢)  The Queen of Cowichan;
The Queen of Esquimalt;
g) . The Queen of Oak Bay;
h)  The Queen of Surrey;
i) The Queen of Vancouver;

)] The Queen of Nanaimo;
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K)

m)

n)

P
9
"

The Queen of New Westminster;
The Queen of Saanich;

The Queen of Tsawwassen;
The Queen of Alberni;

The Queen of Chilliwack

The Queen of the North;

The Queen of Prince Rupert; and
The Northern Adventure,

BCF applied a method that calculated ferry input allocation percentages based on
a categorization of each deck as providing taxable, exempt or common services.
The respondent accepts BCF's categorization of most decks, but some decks
remain in issue.

The following decks are in issue on the following Ferries:

a)

b)

the Spirits of British Columbia and Vancouver Island:
i) the Grating Level, Machinery Flat and Bridge Deck;

the Queens of Bumaby, Coquitlam, Cowichan, Esquimalt, Oak Bay,
Surrey and Vancouver:

i) the Hold Deck;
the Queens of Nanaimo, New Westminster, Saanich and Tsawwassen:

i) the Below Main Deck;



1L

12.

13.

d)  the Queens of Alberni and Chilliwack:

i) the Lower Hull and Bridge Deck;
¢) the Queens of the North and Prince Rupert:

i) the Tank Top, Tween Deck, Boat Deck and Top Deck; and
f) the Northern Adventure:

i) the Tank Top, Tween Deck, Promenade Deck (exterior), Boat
Deck, Cabin Deck and Top Deck.

The respondent categorizes all the decks in issue as providing exempt services
while BCF categorizes all but one of the decks in issue as providing common
services. The exception is with respect to the Cabin Deck on the Northemn
Adventure, which BCF categorizes as providing taxable services.

Attached as Appendix A to this Staternent of Agreed Facts and Issucs isa

comparative summary of cach Ferries' deck categorizations and allocation
calculations by the parties, excluding those for the Northem Adventure,

Attached as Appendix B to this Statement of Agreed Facts and Issues is a
comparative summary of the Northern Adventure deck categorizations and
allocation calculations by the parties. Note, however, that the chart in the
summary erroncously refers to the CRA’s treatment of the Cabin Deck as taxable,
when in fact the CRA treated it as exempt. BCF calculated that vessel's taxable
use at 56.8% while the respondent calculated it as 14.1%.

Potential stateroom GST

14,

If the Court concludes that the stateroom decks should be treated as providing
common services, on the basis that BCF's provision of staterooms is part of a
taxable activity, then the respondent asserts that an issue arises as to whether the



GST that BCF should have collected and remitted respecting them offsets any
additional ITCs that the Court allows.

The acquisition and importation of the Northern Adventure

15.

16.

17

Where a GST registrant acquires a capital asset, the entitlement to the ITC is
based on the primary usc of the asset. Where the primary use is in commercial
activities, the registrant is entitled to claim an ITC for 100% of GST paid on the
acquisition of the asset. Conversely, where the primary use is for exempt
activities, the registrant is not entitled to claim any ITC.

BCF says that BCF had acquired and imported the Northern Adventure for use
primarily in commercial activities because it claims that over 50% of the area of
the Northern Adventure was used by BCF in relation to the making of taxable
supplics. As such, BCF claims it is entitled to ITCs equal to 100% of the GST
paid in acquiring and importing the Northern Adventure,

The respondent says that BCF acquired and imported the Northen Adventure
primarily for use in the exempt activity of ferry transportation, and therefore BCF
is not entitled to any related ITCs.

The Respondent’s concession

19.

In its GST return for the June of 2005 reporting period, BCF claimed additional
ITCs respecting its prior reporting periods even though it had already claimed
ITCs in its prior retums for those periods. The respondent has pled that as a
matter of law BCF could not claim those additional ITCs in its June of 2008
reporting period return.

The respondent now concedes that as a matter of law BCF can claim additional
ITCs in its June of 2005 reporting period relating to the prior periods, under
subsections 169(1) and 225(1) of the Excise Tax Act (the Act), in accordance with
the Federal Court of Appeal’s decision in C/BC Worid Markets Inc. v. Canada,
2011 FCA 270, [2011] FCJ No. 1378 (CA) (QL).

5



20.

As set out above, there still exists a live issue between the partics as to the amount
of additional ITCs, if any, that BCF is entitled to claim respecting the periods
prior to June of 2005.

British Columbia Ferry Services Inc.

21.

23,

24,

25.

26.

The British Columbia Ferry Corporation was a crown corporation formed on
January 1, 1977 10 operate a coastal marine vehicle and passenger ferry service
that was initiated by the Province of British Columbia in 1960,

On March 27, 2003, the provincial Coastal Ferry Act (the CFA) was enacted to
redefine the statutory and regulatory framework for the B.C. ferry system,

On April 2, 2003, the British Columbia Ferry Corporation was converted into a
company, as defined by the Business Corporations Act (British Columbia), under
the authority of ss.19(1) of the CFA and renamed British Columbia Ferry Services
Inc.

Upon conversion, BCF ceased 1o be a crown corporation and became liable to pay
federal taxes, including GST,

100% of BCF's voting sharcs wero owned by the British Columbia Ferry
Authority (BCFA).

The BCFA appoints BCF's board of directors,

BCF had 9 directors from April 1, 2004 to March 31, 2005, after which it had 12
directors.

In 2004 and 2005, the Province owned 75,477 non-voting preferred shares in
BCF.

The public could not be invited to subscribe for any of BCF's shares.



British Columbia Ferry Authority

30.  The BCFA is a no-share capital corporation, and a not-for-profit entity.'

31. Upon dissolution of the BCFA, all its remaining assets, if any, vest in the
Province.?

32, Until March 31, 2004, the BCFA’s board of directors was the same as the board
for the British Columbia Ferry Corporation immediately before April 1, 2004.

33, After that datc, the CFA required the BCFA to have nine dircctors from the
following sources:*
a) four directors from the 13 coastal regional districts serviced by BCF,

grouped into four appointment arcas;

b) one director from the union representing BCF's employees;
c) two directors appointed by the Province ; and
d) two other qualified directors,

34, The BCFA's directors were also BCF's directors.

35.  The BCFA must;
a) make public an annual report including audited financial statements;® and
b) hold an annual general meeting in one of the appointment arcas that is

open to the public.®

yCEA. 55, 2(4) and 32

TCFA 8 4(0),

;_m.u.mxmmm‘



The Coastal Ferry Services Contract

36.

37,

38.

39,

41,

42,

On April 1, 2003, the Province of British Columbia and BCF entered into the
Contract which set forth, among other things, a contractual framework for the
operation of the B.C. ferry system including service levels and operational
standards.

Under the Contract, BCF received service fees from the Province in exchange for:
a) providing core ferry service levels on specified routes;

b) administering certain social policy initiatives on behalf of the Province,

and transporting students, the disabled, the elderly and medical patients
within identified provincial social policy programs; and

<) administering the contracts and paying for ferry services provided by
independent contractors on unregulated routes.

The core service levels were designed to ensure that basic forry service was, at a
mhhmmmmmmmmdhmwwmﬁbﬂhy.

mwwmhwmmmmmwuﬁm.

mubwﬂwfmsmhmmumpﬁed\ﬁm,ww
the core service levels in relation to these routes,

Under an agreement reached in March of 2007, the Province made a one-time
poymuuwBCFhmpeuor-dthImbefeuwm{umﬁmﬁng
high fuel costs,

In addition 1o the above, the Contract required BCF to:
a) publish two-year ferry schedules for each designated route cach year;

b) engage an independent consultant to do yearly customer satisfaction
surveys respecting the designated routes;



<)

€)

k)

n

m)

prepare yearly customer satisfaction survey reports, and provide them to
the Province, the Commissioner and online 1o the public;

comply with all requirements and orders of the Commissioner;

allow the Province to inspect, copy or audit its books and records relating
to the service fees

deliver a quarterly report to the Province covering ridership, traffic
patterns, froquency of ferry service and vessel capacity information;

ummmumm»mm;

meet with the Province to determine performance measures relating to the
quality of its services;

hold yearly public meetings relating to the management and operation of
its business, and publish notices of those meetings, where BCF must:

i) afford a reasonable opportunity for the public to ask questions and
cxpress their views; and

i) distribute copies of its audited financial statements, annual reports
filed with the Commissioner and yearly business plans;

grant the Province the first right and option to purchase the Ferries used on
the designated routes if an event of default arose;

grant the Province the right to purchase any vessel if BCF decided to
dispose of it;

provide emergency response services and vessels if the Province declared
a state of emergency;

administer the contracts for ferry services provided by independent
contractors on unregulated routes;

9



43,

n)

give the Province six months notice of an unregulated route contract
expiring and cnsure a new contract for those services, while notifying the
Province when that has occurred; and

fwh&nfmmmmhﬂwhﬂdmbmww
routes to be reduced below the level provided immediately before the
Contract.

Under the Contract, BCF could not:

a)

b)

<)

d)

¢

h)

adjust a ferry schedule during the first two years of the contract, unless
required by normal maintenance or extraordinary circumstances;

mmmkumnddmhrymﬁﬂmnm
order of the Commissioner;

apply to discontinue transportation services on a designated ferry route
during the first three years;

during the first five years, adjust the core service levels without the
Province's agreement;

afler the first five years, apply to discontinue transportation services on a

designated ferry route during the period of twelve months to six months
before the start of a new four year performance term;

dispose of any of the Ferries on a designated route unless the Province was
notified and given the chance to exercise its option to purchase it;

adjust the Northem Route Group's core service level arising from
community and stakeholder consultations without the Province's
concurrence;

adjust Route 30's Saturday service level arising from consultations with
the trucking industry without the Province's concurrence;

10



45,

)

i)

adjust Routes 17 and 18's core service levels arising from community
consultations without the Province’s concurrence; and

assign or transfer the Contract without the Province's consent.

BCF would commit an event of default under the Contract if:

a)

b)

<)
d)
€)

it failed to comply with any material provision in the Contract, including
maintaining the core service levels set out in it;

any information, statement, document or report that it must submit to the
Province was materially incorrect;

it became insolvent or was wound up;
it ceased to carry on business; or

it failed to comply with an order of the Commissioner,

If an event of default occurred, under the Contract the Province could:

a)

b)

<)

d)

suspend or adjust the service fees;
excrcise the option 1o purchase the Ferries;

notify the Commissioner and ask him to issue an order requiring BCF to
remedy the situation; and

bring an action for specific performance or an injunction.

If the Contract was terminated then the CFA vested in the Province all interests
and rights granted to the BCF under it, a lease and the CFA.



The British Columbia Ferries Commissioner

47,

a8.

49,

51.

52.

53.

The CFA provides for the appointment of a Commissioner 1o regulate each ferry
operator, including BCF, in relation to the provision of core ferry services and a
price cap on the tariffs that can be charged for those services.”

The Provincial cabinet appoints the Commissioner.”
BCF is required to pay the expenses of the Commissioner.”

The CFA distinguishes between core ferry transportation services and ancillary
services, the latter being those which are not directly related to the provision of
transportation of vehicles and passen gers which include parking, catering and
retail concessions, reservations, vessel maintenance, terminal maintenance and
other services not directly related to the provision of core ferry services.

Core ferry services under the CFA are the ferry transportation services involving
the transportation of vehicles and passengers that BCF is required to provide
under BCF’s Coastal Ferry Services Contract (the Contract) with the Province,

BCF cannot reduce services below the core service level or discontinue service on
a route unless the Commissioner authorizes it.'’

The price caps involve the Commissioner computing a maximum permitted level
of average ferry fares for each group of routes.'!
During the Periods, the CFA fixed the initial price caps during the Period as the

average of tariffs paid on its routes as at April 1, 2003, along with a yearly
statutory increase., "’

1CFA. 38, 35, and 38(1) and (2),
VA 58 35(1) and 64,
n.m.-.m“

CFA, 5. 41,
¥ CFA, 55. 39 and 1, “first performance term™.

12



55.  Under the CFA, the Commissioner is required 1o regulate BCF in relation to the
core ferry services in accordance with 6 specific principles including the principle
that BCF is encouraged to adopt 2 commercial approach to ferry service
delivery"’,

56.  Under the CFA the Commissioner must not regulate ancillary services."*
$7.  The Commissioner can:'®
a) appoint inspectors to inspect BCF's operations and ook at its books;

b) order BCF to comply with the CFA, provide core ferry services where it
fails to do s0 and reduce its average tariffs to comply with a price cap on a
route group; and

c) reduce a price cap for a route group if BCF fails to comply with an order.

58 The Commissioner must publish every decision, determination and order to the
public, and make annual reports 1o the provincial cabinet and legislature. '

59.  BCF has to provide the Commissioner with:
a)  copies of its Coastal Ferry Services Contracts;'”
b)  annual reports respecting its service and operations; "

) quarterly reports on the actual average level of fares paid for each of the
seven route groups, traffic patterns, frequency of ferry service, vessel
capacities and any other information relating to core ferry services;'® and

d)  all information reasonably required or asked for by the Commissioner.™

" CFPA 3. 38

" CFPAss. 38,

" CFA, 55. 46 and 48,

" CFA, 55. 52 and 53,
T CFA, 5. 28,

" CFA, ss. 38(2) and 66.
" CFA, 55. 38(2) and 65,

13



61,

BCF must make its quarterly and annual reports to the Commissioner available to
the public.”’

The Commissioner monitors BCF's provision of information to the public relating
10 its operations and performance.

It is an offence punishable by a fine of up to $500,000 to not comply with the
Commissioner's orders, provide false information to the Commissioner and
obstruct the Commissioner or an inspector,”

BCF's ITC claims

63,

65.

Gmenllyspakhg.BCFunchhnﬂCsforOSTpddoniuhmtounm
lhulheinptmmacquhdfmmmw«uwormpplyhﬂ\emofh
commercial activitics.

BmAwil!.ZOOJndM:ySl.zooSBCFuedm“mm"M»d.hmd
oamwuu.bubuluoﬁﬂmofiumnwbm

supplies.
mm,wwmmummwmw“mm
BCFclalmednCsmderbinpmwhodindwfollawlum.

thmmmnwwummmwm
exempt or taxable activities wherever possible.

BCF attributed the following items directly to taxable activities, for which it
claimed and was allowed 100% ITCs for the GST it paid on them:

a) the cost of goods sold in its food and retail operations;

®CFA.5 60,

' CFA, 53. 68(3).

# CPA, ss. 38(2).

P CFA, 58, 71) and (3).

14



71

b)  catering china, paper and plastic supplics, catering oquipment and other
expenditures related to food services and retail sales;

¢) retail facility development; and

d)  terminal parking which had pay parking spaces.

Then, BCF used a method to arrive at a taxable use percentage for each vessel and

terminal in order to allocate non-single use, or common, inputs between exempt
and taxable uses,

BCF used an input method under which it classified the various decks on cach of
the vessels and the areas of each of the terminals used in the B.C. ferry system
into one of three categories:

a) Exempt: the deck/area was uscd in the making of exempt supplies;
b) Taxable: the deck/area was used in the making of taxable supplies; and

¢)  Common: the deck/arca was used in the making of both taxable and
exempt supplics,

mmmw-mﬁeﬂvmlndmmwh&em&lud
taxable supplies by using the following formula:

total taxable area in square metres
x 100

total area ~ total common area

Using the formula, BCF concluded that 13 vessels and 11 terminals had taxable
use percentages of less than 10%, and that BCF was not entitled to claim any
mmummmhiuwmmmmumum
vessels and terminals,

BCF then claimed 1TCs respecting each of the Ferries and remaining terminals
based on the taxable use percentages that it calculated for each Ferry and
remaining terminal,

15



74.

75.

76.

BCF's claimed ITCs included allocations respecting many of its operational costs
including ferry fuel, lubricants, and miscellaneous supplies and materials.

BCF also determined a taxable use for its general overhead operations including
lnhedoﬂloe.hfomthwdedanuﬁ.mcDm
Dock and the Sydney Maintenance Yard.

The taxable use percentages calculated by BCF for its vessels and terminals
wmmmmmomumwmmﬁm

The ferry fuel

The respondent’s position is that the fuel and lubricants constitute single-use
inputs, because substantially all of those inputs are consumed or used for the
m!ﬁmofdnvmhmdnhhmthcmmbuofmrswfmy
transportation services.

Mpowbionoflmlinvommhwﬁnmlﬁommwimto
m.mmmmmorenwwbmwnnmymmu
those areas where exempt activity takes place.

BCF had to use its fucl and lubricants to discharge its obligations under the
Contract.

BCF-&niBfwﬁupwmofﬂmaMnngwanaﬁuMngdn

Periods:

a) substantially all of the fuel that was consumed on them was for
propulsion;

b) BCthaNebmmnhhmdwobabﬂiﬁudmomlwoﬂhc
MMmeﬂmmthumd
commercial activities; and

16



<) BCF will not challenge the Minister's assumption that less than 10% of
the fuel on any of them was consumed directly in the provision of
commercial activities on the vessel.

The potentinl GST on the staterooms

83.

During the Periods, excluding March of 2007, BCF's staterooms generated
$2,136,318 of revenue.

If GST had been charged and collected on that revenue it would have totalled
$149,542.26,

BCF generated additional revenues on its staterooms during the March of 2007
. iod.

The Northern Adventure

84,

85,

The Queen of the North sunk on March 22, 2006.
It ran on the northern routes, and typically on Route 10.

Without another vessel, BCF could not meet the core service levels set out under
the Contract,

On April 10, 2006, BCF asked the Commissioner to approve a reduction of
service until April 19, 2006 respecting the sinking of the Queen of the North.

On April 24, 2006, the Commissioner approved that requested reduction in
writing.

On May 10, 2006, BCF asked the Commissioner to approve a further reduction of
service from May 18 to September 30, 2006 respecting the sinking of the Queen
of the North.



91

93.

95.

101.

On May 17, 2006, the Commissioner authorized a temporary reduction while
BCF searched for a replacement vessel.

BCFontuediuodimmiomwicheprovimialMiniuryomepon
concerning a replacement vessel,
BothduComnksiooumdtbcMiniwymhmamofhiﬂnguvd
lrchiwmtomicwvuimmlopdom.

On July u.zoos.aawmmmam.mm
an expenditure of up to $233 million for a replacement vessel and associated
terminal changes,

On August 14, 2006, the Commissioner issued that declaration.

laanbcto(MBCFaoquiudmoNoﬂlmnAdvmﬁmnmy
outside of Canada.

The Northern Adventure was a capital asset acquired for use on the northern ferry
routes

When a registrant acquires o imports a capital asset, it may claim 100% of the
mmumuumwawhmmﬁuh
mwmmmﬂkmmwwrwmmw
in exempt activities.

The purchase price for the Northem Adventure was approximately $51 million.

xnuuworm.mwmmmmwum
approximately $13.1 million in customs duty and $3.9 million in GST upon
importation.

Bawumlhbdaﬂmmfwmminionofmemm.md
in June of 2007 the federal government granted remission.

BCPclaimedﬂCsofmeyﬁSmlﬂbnhmwmmm.
8



102,  BCF claimed these ITCs on the basis that it had acquired the Northern Adventure
for use primarily in commercial activities because it calculated that over 50% of
the area of the vessel was used in relation to the making of taxable supplies.

103. BCF utilized its deck-by-deck input allocation method to calculate what portion
oftbcmoflheNoﬂhuanmwundinuMonmlhem*h'ol

taxable supplies.

104, BCF renegotiated the scrvice fee with the Province in the context of the purchase
of the Northern Adventure.

105, The Province ultimately increased the service fees by $11 million annually,
beginning on Agpril 1, 2007.

106. MWWMMMMNMNMAMM':MN
cost, which was offset by the remissions of the importation duty and related GST,
with an annual amortization amount plus financing costs.

The parties’ books of documents

107. The parties will each enter a Book of Documents comprised of documents
exchanged during the discovery process, and agree that the documents within
Mnmmdﬂndoanwuhywmwby&em
whopupoﬂediohlvewmun,mdwedwmthcdmmeym
purportedly signed.

~
MnumyofVm.thMdetbhzhyofMly.

Ron D.F. Wilhelm
Counsel for the Respondent

9



DuodnﬂwChyomeimo,hdnhovkuof&MCohmbh.lhhunddqofMay.

Kimberley L.D. Cook
Counsel for the Appellant
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SCHEDULE A

Clent  BRMISH COLUMBIA FERRY SERVICES INC. Avlitor:  Richwd Yourg
foor End: March 31, 2006 i ' .
( Vesosl calcuiotions
“J’ D3 COMIMAN USO wen -

prpote
of these arees it propuision wnd steering of veteel usod i forrying which Is oornpl scfety Propoasd Letee WP 120.3). Accordingly
wo hir caloutiated tipatio use on Pris basts - s .

1001  Queen of Alberni Commbaots  CRAS
Dack Deck Descr iption Taxable Uso Taxsble Use  Arse in2
1 Lowne HUl : Engine Room, Fiscric peneralors, Fuel & OF T Sewage Tanks. .. Cammon Ewwmp? 2000.00
2 Main Dech : Cor and Truck Lanes, Stalr Walls, Elewslors - Exempt Exermpt 394400
s \zper Car Dach : Car Lanes, Slak Wolls, Elevators Exsogt Ewmenpt 201300
Kl m:mmmnmmmn.m.. Tambie Txnble 178,00
5 5un Duch : Liforafts, Fam Room, Refrigeration Machinery, Employee Raoms. .. Comenan Common 1797.00
6 Beiias Dach : Pidley Dock, Wheel Home, AC. .. Coraemon Emmpt ace.00
Consultants Calculation CRAs Caiculotion
um-ﬂﬁl-*ﬁl(tﬂhn-mu Laxable Use % = (Total Tixable wrea) / { Total Asse - Common Ares)
Taxable Use %= 21.40% Tanabin Use % = 526%
Used 20%
o0 Guesnol Coaulllam o
;I‘! Deck Daseripon Taxable Use Tuxable Use  Ares 0
1 bk Dock - Engine Rooen, Fusl, Weter & O Tariks, Contrel Roo, Bleckic Cererators.... Common  Everpt 212600
2 Main Car Dock : Cor snd Truck Lanes, Stalr Wells, Elevators Trert Exempe 205800
3 Galley Dock : Cwr Larwes Everrpt Exempt 1537.00
4 Uswer Cor Dok, @ Cor Lanes, Stalr Waells, Elvwslors Exempt Enerrgt 2686 0D
s WIMMMMMMUQW. Twebde Yuusble ane
6 WMMMWW_M Common Carrenon 231800
- RBIR
Consultants Calculation CRAs Caulculation
) _Iw-ﬂﬁlﬂﬁlﬂﬁh-mu Tnuabie Use % = (Total Taxable woa) | { Tota! Area - Common Area)
Taunbie Use % = 26.49% Taxabio Use % = 1.00%
e iot Uned 2%
1003  Queen of Cowichan Comsuttants  CRAS
Dack Deck Description Tuxsble Uso  Taxable Use hoo!l_l_
' ol Dok : Engine Room, Fusl, Watw & OF Tanks, Conrel Room, Elechic Genarskers... Comman  Exserg 212000
2 Muin Cwr Dech | Car and Truck Lanes, Stak Wells, Elevatcry Ewmmpt Everrgt 205800
4 Gty Dach © Car Lanes Dxempt Exerret 1597 00
3 Upper Cae Dech : Car Lanes, Stair Wels, Elevators Exompt Fwwrpl 7664 00
Kl MMMMMMMHM Teanble Taxsbio nnn
L] m:mmmmwa—gm" Cotrren Common 21000
TR0
Consuflants Celculation CRAs Cwculstion
w-ﬂ.ﬂfﬂﬂl(bﬂhﬂ-c—uu Taxable Uge % = (Total Taxable ares) / { Totel Ares - Commeon Area)
Taxabile Use %= 849% Trxable Use % = r40%
—mmie Used 253
0‘(_k i‘fomJM o“‘qiqd fram WP 4000
' Caicutations Page 1/8 WPIFT # 6955

Vessel Texdle e Caleolilisns %



1004  Queen of Surrey Conmuitants  CiRAs

Deck Dock Dascription — Use Taxable Use Ares m2

1 Held Dech : Engine Room, Fusl, Welsr & Ol Tarks, Contrd Room, Electic Generalors. .. Common Exampt 1810.00

2 Main Cor Dech : Car and Truck Lanes, Stk Wels, Elevwions Exempt Emmpt neoo

¥ Gabiey Decls : Car Lunes . Exempt Emenrt 080,00

K Vgoer Cor Deck © Cav Lanes, Stalr Wells, Elewylors Feernpt Camempt 200200

5 : Cafeteria, G Shop, Pay Phonee, Snack Bar, Galley... Tabio Taatie 2688 00

L] Sun Deck - Outside Seatng, Fan Rooms, Engloyee Rooms, Schrums Common Comenon 323200

7 Svidge Deck - Whee! House Domept Exavept 140.00

B0T000
Consullants Calculation CHAs Calculation

w-ﬂﬁfﬂﬂl(fﬂm-hﬂ r‘m-mut—mmurmm-c-—.m

1005 Queen of Oak Bay Coneultants  CRAs

Dock __Dech Duseripton Taxable Use Tasabletse _Area m2

1 ol Dgelk: Engine Room, Fuel, Water & OF Tanks, Control Room, Electric Generalors. . Common Exermpt 181000

2 : Cor and Truck Lanes, Stalr Wells, Elevelons Exorpt Execpt 3987 .00

T — - ——— = B ==

4 | :

] Passenger Deck | Cafateria, Gt Shop, Pay Fhanes, Snsck Der, Galley . T st Taxmole 2680 00

o Sun Deck - Outside Seating, Fan Rooms, Employss Rooma, Solaruma. .. Carmmen Carmmon 122200
Bridge Oach - Wheel House Exerrpt Exnmpt 140.00

G000
Consuftants Calculation CRAs Calculation

Taadile Use % ~ (Totat Taxable ares) / { Total Aren - Commen Aren) Jauble Une % = (Total Taxable ares) / { Total Aren - Common Aren)

Taxabile Use % « AN Taxadile Use % « 20.48%
Spirit Of British Columbia Consullania  CRAs
Deck Doscription Taxable Uso Use  Assam2

Main Dock : Cor and Truck Lanes, Stalr Wells,
Plationm Dech | Cor Lanes

N

Gratng Leve! : Balast Tark, Machinery Spaces, Water Purifier Room, Water Tanks...
Mochinery Fist : Balst Tank, Machinecy Spaces, Pump Room, Water Tacks. ..

|
L
E

Procsrecs Deck Ouffet, Cafetaria, Qi Bhop, Arcades, Galey. . T wable 700
Sun Deck Inlericr . Lounge, Co, Conference and Siate Roome, Employes Racms Careemon Common 315400
Bridng Deck < A Handing Compertments, Machinery Spece, Wheel House Comman eyt 27400
= TIRAR00
CRAs
Taxabie Use % = (Totsl Taxably area) / { Total Arves - Commun Arsa) Tmmable Use % = (Totad Tanabile area)/ ( Tolal Area - Common Arsa)
Taxubin Use % = 268% Tuable Use % = 17.00%
Sepesienteeed 7N
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1012 Spicit of Vancouver Island Consultants  CRAS
Deck Deck Doscrip Taxnble Use Taxsble Use Ara m2
1 m—;-:wrnwmw-mmwnrﬂ. Cormmon Exervgt 248400
2 m:urummmqu*r-n.. Cammen Exvergl 3054.00
3 Msin Dok : Car md Truck Lanes, Stalr Wels, Elvators Evemit [ 3606.00
4 Platfonn Dack : Car Lunes Exempt Frrenpt 1183,00
S Upper CorDack: Cor Lanes, Stalr Wells, Slovalors Exempt Exwrnpt anaco
L] m:mmmmmmm- Tmatle Tuable Y6000
r m-mmmummmm Cammon Coammon 00
L] Bridae Dok Al Handing Compartments, Machinery Space, Whed Houte Cormon Fanmpt 1362.00
e
Consuftants CulculaSon
w-mur—n-.qnnﬂn--e——m w-aav—uﬁnhum-a—-u
Tuupble Use % = 27.85% Tasable Use % = 7
e Fnl]
1021  Queen of Burnaby Consullants  CRAs
Deck Dock Descrption Taxeble Use Yaxable Use Asea m2
Hodd Dok : Ergine Room, Fusl, Water & O Tonks, Elactic Oenerators. . Comeen  Emepl 1977.00
2 w:u“mmumm Exempl Exmerpt 287400
3 Pletfoem Dock - Cw Lanes Exornpt = ot 77400
“ M:MMMMGMMM.. Toubie Tambie 1537 .00
s Sun Dech - Lounge, Wheel Houss, Storage Reoma Common Common 2002.00
Lo
Consullants Calculation CRAs Calcudetion
w-ﬂﬂtdh.dl(hﬂm-&-m _m-(tﬁ'-&—dl(fﬁhu-mnu)
Tsxabie Use % = A% Tazabile Use 5 = 240%
w-dﬁ
1022  Queen of Esquimalt Consultants  CRAS
Deck Dechk Dascription Taxable Use Taxsble Use Area m2
1 Hedd Deck | Engine Room, Fuel & OF Tanks, Cantral Room. .. Caommen [ 1048 00
2 Mai Cor Dogk | Corand Truck Lanes, Stalr Wells, Elwvalers Examnpl Eerrgt 249400
3 Protiom Dk : Cor Lanes. Exumpt Enprrod 1658 00
4 Upper Cag Deek ; Cor Lanes, Stalr Weils, Elevators Exempt Canmpt 2402.00
s wwmuaﬁmm“ Tuxcalse Toutls 1515.00
L} m:mmmmmu—;wmm. Common Common 201700
E
Conattants Calcutation CRAs Calculstion
Tacabls Use % = (Total Taxable sea) ! { Total Area - Common Ares) Laxshis Use % = (Total Yaxable arsa) / { Total Area - Common Arex)
Juxobis Use %« 1IN Yaxsbile Ung % = %

LSomswniveed 108

Calculations Page 8 WPIFT # 6855
Ve ssef Tasable Use Coleslsionr Cercs



oo
~

@) O

1023 Queen of Naniamo CRAs
Dwck Deck Dascription Tonnble Use Taxable Use  Ares m2
1 hhu;mmmnar—nmh.. Carvmen Exempt 173800
‘;' m:a--mmuw&au-. / Exompt Exentpt 2562.00
Plotform Dock : Cor Lones Exempt Exompt §Ta.00
4 E—-“:MNM.MMOIM» Tt Teoabio 1902.00
s m;mmu—,mm&mh_ Common Carnmon 1148 .00
Consultants Calcula@on CRAs Calcutation
I-ﬁ.m-mur-nb-ql(num-ou—.m wotl’oﬂf“.ﬂlﬂoﬂhn-hau
e el O
1024 Queen of New Westminster Conultants  CRAs
Deuch Dock DascripSon Tuxnbls Uso Taxsbio Use Aream?
1 MN:&’-MM!GY‘MMM.. Carrmon Ewenpt 172000
2 m;wurmu—;mw&.a‘-— Exmergd Ewnerpt 20400
: m:&l.nghw:&*. oRonn {hm ;h‘ 243400
Fromenyede Dock - Srach Galtey, Arcade, News Strd. . Trnble wontie 157200
5 Sum ek | Life Bowts, Employee Rooms, Wheel Mouse, Common  Cemymon 22400
m-ﬂcﬁ’!—b.ﬂlﬂﬂh-mu w-a.ur-uu-.mn«-m-o-—.m
Tmuable Use % 2041% Tannble Ves % = 1920%
Sommflent weed 24%
1025  Queen of Saanich Consultants  CRAs
Dok Duck Duserpuon Tuxuble Use Taxable Use  Aren m2
WMMMIGY-MMM_ Comemon Exeerpt 1842 00
i m:C--IMl-s,NW‘M Fawmpt Exempt 253000
] Elattonn Dogk : Cor Lares [ Exempt 621,00
L) “n&mmma&qmn—., Whoel House. Comemer Cernman 01100
Consultants Culcubation CRAs
Calculation
w-nﬁmmun‘nm-u—um w-murunmur-um-u-—.m
Tmxsble Use %=~ 2080% Taxable Use % = 10.06%
e e O
1026  Queen of Vancouver Consuants  CRAs
Owck Mh-!_.__ Tuxable Use Taxoble Use Aros ma
1 uu:w-hmaav-uc-uh.. Comman Exampt 19800
2 m;e-utmu-uuw*um Enemnpt 2586.00
] Elafomn Doch : Car Lanes Exompt Exormpt 926 .00
4 m:wu&w&.h Exempt Exmmpt 20000
L] :MM&MM““.‘ Tacatie Teatle 1953.00
] “:MMMMM Life Basts, Whee! Mouse . Commen Cewrrmon 2a2200
Consultants CRAs
Cabcutation Calcudaion
I‘m-ﬂcﬂfwﬂl"ﬁhomw m-muv—bmuuum-c«-mm
Taxable Use % = _:Ml Tanatie Une % = ]
U T F .
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1041 Queen of Prince Rupert CRAs
Desk Deck Doscription Yansble Use Tanable Use Ares m2
1 Tark Top : Fuel & O Tanks, Engine & Cenerator Compariments Cammon Exmmpt 031.00
2 . Empleyos Cabing, Washroomas, Engne Reom, Stoves. . Common  Exewpt 1001.09
‘a : Car and Truck Lanes, Star Wels, Elovsiors ' Exept Exonpt 137600
4 Platformn Dagh : Cer Lanss Exeret Exnrpl 584 00
5 Lzunge Dack infericr | Passenger Cabing, Bur, Arcade, Licented Lounge. Tombis Tonile 121200
] Sgloon Dech Inferior - Two Cafeteriu’s, Do, Galley. Taxable Tovaile 2000
7 Boat Dok (risvke © Pessanger Cabins, Employes Cabins_ Common Exempl 399.00
L] W;mm»uuwmuo“ < B t U800
Ho
Consultants CalculsBon
Jaeable Use % = (Total Taxable arve) / { Total Ares - Common Arsa) Tasxabie Uss % = (Total Taxable area) / ( Total Area - Common Area)
Tuxable Use % = 50.50% Trcxathe Use %= NN
. T Lo%
1044 Queen of the North Consultanis  CRAs
Deck Deck Duscription Taxable Use Taxuble Use Area m2
1 Took Top : Pust & Ol Tasks Comemon Exernpt 807 00
2 Twesn Dack : Employes Cablns, Passenger Cabine, Washioora, Engine Roem. . Comenon Exemrpl 1000.00
3 Mu Car Dogk © Car and Truck Lanes, Stair Weds, Bevalors et Ewempt 177T.00
4 Piifoem Decls - Car Lanes Exerret Exampt 83200
5 m:mmwu.wmmmh. Twable Toable 1506.00
L) Promenade Dack - Prssmrger Cabins, Snack Bar, Arcate, Reserved Seeting Lounge .. Tmable T mcatio 1300.00
y Boal Deck : P vger Cabirs, Ermployes Cobine, Officers Mess, Wheel House. . Coxrenan Eunmpt €09 0O
0 Top Deck - Ventiaion Room, Lfe Doats, cutside seatng. Corman oanerpt 248,00
Qoo
Consultants Calculation CRAs Calvubstion
qu‘hﬂ‘-‘bn‘l(hﬂhu-c-ﬂu w-(mnu-undln-um-mm
Tasable Use % = .:‘un Tmnable Uss %« 2151%
Co L L .
‘1045  Queen of Tsawwassen Consultants  CRAs
Dech Deck Descripion Trxabils Use Taxable Use  Area m2
1 ; Engine Room, Fuel & OF Tanks, Cantral Room, Generstors. . Cewranon Cxompt 1534.00
2 Main Car Deck © Car and Truck Lanws, Stalr Wells Exewmpt Exompt 1D45.CO
3 Usper Car Dechk : Car Lorws, Slek Wels Exerrgrt Exampt 45600
B Pramenede Deck imerer - Culstersa, Galey, Arcade, Verding Machines. . Tasmble T wabie “9 co
5 un Dok Ufe Boate, Employes Rooma, Wheel Houses, Launges, Galey Stores. .. Carrman Caormmon 1021.00
—Tieaen
Coneultants Calculation CRAs Calcidation
Taxnbie Use % = (Total Taxable ares) | { Total Ares - Common Ares) mj-(hﬂ?*-udl"ﬂhn-o—unhﬁ
Taxable Use %= 20.33% Toabile Use % = W%
T e
y Caiculations Page 56 WP/FT # 6055
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Queen of Chilliwack

De<ck Description

—

Lot Hull: Fuol & OF Tanks, Weler Tank, Generators, .

Main Coy Deck : Car s Truck Lanes, Star Wells, Elewiors
Platforn Deck : Car Lares

Exomenody Dech indericr: Bar Loungs, Cafelwia, Galley, Arcads, Gift Shep..
Sun Dk inferier : Employoe Gabina, Ventiston Rooms ..

Bridop Dock © Sewtng, Wheel House \

Caommon Exempt
Exermpt Exompt
Evernpt Exewnpl
Twentde Taxable

Consultants Cabertasion
Tuxable Une % = (Total Taxable sroa) / { Total Arsa - Commmon Area)

CRAs Calcutation
Tauabie Usa %= (Total Yaxnbie aren) / { Total Aron - Conumon Ares)

Tanable Use % = .SM‘I Taxabie Use 5= nary
L.
Conclusion: Use CRAs taxable % in ITC apportionments calculation for June 2005.
Caloulations Page 6/6 WPIFT # 6055
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SCHEDULE B
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