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JUDGMENT

The appeal from the reassessment made under the Income Tax Act for the
Appellant’s 2011 and 2012 taxation years is dismissed.

Signed at Ottawa, Canada, this 18" day of June 2015.

“V.A. Miller”
V.A. Miller J.
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[1] The issue in this appeal is whether the Appellant is entitled to claim the tax
credits for a Wholly Dependent Person and the Child Amount (the “Tax Credits”)
with respect to his daughter in his 2011 and 2012 taxation years. The Appellant did
not claim the Tax Credits in the 2011 taxation year but he did claim them in the
2012 taxation year.

[2] The witnesses at the hearing were the Appellant and his former spouse,
Genevieve Morris.

[3] The Appellant and Genevieve Morris have a child M.C. (the “Child”’) who
was born in 2000.

[4] The Appellant and his former spouse have been living separate and apart
since at least September 2002. On November 21, 2002 the Ontario Court of Justice
issued an Order granting them joint custody of their Child. In that Order, the
Appellant was directed that he “shall pay child support in the amount of $296.00
per month”. The amount of child support which the Appellant had to pay was
calculated by deducting the former spouse’s contribution to child support from that
payable by the Appellant.
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[5] Following the November 2002 Order, the Appellant and/or his former
spouse made applications to the Ontario Court of Justice on several occasions. The
following Orders were issued as a result of those applications:

a) On June 15, 2010, the former spouse was given sole custody of the Child
and the Appellant was given access on various terms. There was no mention
of child support in the Order and the child support continued to be payable
in accordance with the Order dated November 21, 2002.

b) On January 4, 2012, the Appellant was again given joint custody of the
Child. According to the Order the Appellant’s payments for child support
were in arrears.

c) On April 10, 2012, the Appellant was ordered to pay ongoing child support
in the amount of $247.98 monthly commencing on January 1, 2012 based on
his income of $30,199.

d) On June 3, 2013, the Appellant was ordered to pay child support in the
amount of $88 monthly commencing July 1, 2012 “based on an offsetting
2012 incomes™.

e) The June 3, 2013 Order was amended on September 23, 2013 to reflect that
the commencement date for child support of $88 should have been July 1,
2013.

[6] The Appellant stated that he had claimed an amount for an eligible
dependent in his 2002 income tax return. However, his claim was disallowed. In a
letter dated November 13, 2003, an officer from the Canada Revenue Agency
(“CRA”) explained that the Appellant could not make the claim for his daughter
because he was required to make support payments for her.

[7] | gather that the Appellant made enquires to the CRA about his eligibility for
the Canada Child Tax Benefit (“CCTB”) for the period from July 2011 to present.
The Appellant submitted a letter which he had received from the CRA and which
explained that he had to send them various documents so that his eligibility for the
CCTB and GST/HST credit could be determined. However, there was no evidence
that a determination was ever made and the only issue in the appeal before me
concerned the Tax Credits.
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[8] Genevieve Morris testified that she had originally claimed and received the
Tax Credits for the Child for 2011 and 2012. However, by letter dated
April 29, 2014 from the CRA, she was informed that both she and “another
individual” met the conditions for claiming the Tax Credits under paragraphs
118(1)(b) and (b.1) with respect to her daughter. The letter further advised that
paragraph 118(4)(c) of the Income Tax Act (“ITA”) provided that not more than
one individual is entitled to claim the Tax Credits with respect to the same
dependant. The letter concluded that where there are two or more individuals who
are otherwise entitled to make such a claim and they fail to agree as to who will
make the claim, no such claim will be allowed to either or any of them.

[9] The Appellant refused to agree that he and Genevieve Morris could claim
the Tax Credits in alternate years.

[10] On June 12, 2014, Genevieve Morris was reassessed for her 2011 taxation
year to disallow her claim for the tax credits for a Wholly Dependent Person and
the Child Amount. She was allowed to claim the Tax Credits for the 2012 taxation
year.

[11] The relevant subsections of the ITA are as follows:

118. (1) For the purpose of computing the tax payable under this Part by an
individual for a taxation year,

Wholly dependent person

(b) in the case of an individual who does not claim a deduction for the year
because of paragraph 118(1)(a) and who, at any time in the year,

(i) is

(A) a person who is unmarried and who does not live in a common-law
partnership, or

(B) a person who is married or in a common-law partnership, who neither
supported nor lived with their spouse or common law-partner and who is not
supported by that spouse or common-law partner, and

(i) whether alone or jointly with one or more other persons, maintains a
self-contained domestic establishment (in which the individual lives) and actually
supports in that establishment a person who, at that time, is

(A) except in the case of a child of the individual, resident in Canada,
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(B) wholly dependent for support on the individual, or the individual and
the other person or persons, as the case may be,

(C) related to the individual, and

(D) except in the case of a parent or grandparent of the individual, either
under 18 years of age or so dependent by reason of mental or physical infirmity,

an amount equal to the total of
Child amount
(b.1) if

() a child, who is under the age of 18 years at the end of the taxation year,
of the individual ordinarily resides throughout the taxation year with the
individual together with another parent of the child, the total of

(A) $2,131 for each such child, and

(B) $2,000 for each such child who, by reason of mental or physical
infirmity, is likely to be, for a long and continuous period of indefinite duration,
dependent on others for significantly more assistance i attending to the child’s
personal needs and care, when compared to children of the same age, or

(i) except where subparagraph (i) applies, the individual may deduct an
amount under paragraph (b) in respect of the individual’s child who is under the
age of 18 years at the end of the taxation year, or could deduct such an amount in
respect of that child if paragraph (4)(a) and the reference in paragraph (4)(b) to
“or the same domestic establishment” did not apply to the individual for the
taxation year and if the child had no income for the year, the total of

(4) For the purposes of subsection 118(1), the following rules apply:

b) not more than one individual is entitled to a deduction under subsection
(1) because of paragraph (b) of the description of B in that subsection for a
taxation year in respect of the same person or the same domestic establishment
and where two or more individuals otherwise entitled to such a deduction fail to
agree as to the individual by whom the deduction may be made, no such
deduction for the year shall be allowed to either or any of them;

(b.1) not more than one individual is entitled to a deduction under
subsection (1) because of paragraph (b.1) of the description of B in that
subsection for a taxation year in respect of the same child and where two or more
individuals otherwise entitled to such a deduction fail to agree as to the individual
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by whom the deduction may be made, no such deduction for the year shall be
allowed to either or any of them;

(5) No amount may be deducted under subsection (1) in computing an
individual’s tax payable under this Part for a taxation year in respect of a person
where the individual is required to pay a support amount (within the meaning
assigned by subsection 56.1(4)) to the individual’s spouse or common-law partner
or former spouse or common-law partner in respect of the person and the
individual

[12] It was the Appellant’s position that both he and his former spouse had to pay
child support. He should be allowed to claim his daughter as a dependent in 2011
and 2012 because his former spouse had claimed and received the Tax Credits in
previous years.

[13] | disagree with the Appellant. He was not eligible to claim the Tax Credits
for his daughter in the years in issue because he had to pay child support in both
2011 and 2012. Only the former spouse was eligible to receive the Tax Credits in
2011 and 2012.

[14] The assumptions made by the Minister of National Revenue (“Minister”)
were incorrect. In the Reply, the Minister incorrectly assumed that the Order dated
November 21, 2002 required the Appellant and his former spouse to pay child
support to each other. As a consequence, the Minister also incorrectly assumed that
the Appellant and his former spouse were both eligible to claim the Tax Credits for
the 2011 taxation year.

[15] The child support payments for 2011 were made in accordance with the
Order dated November 21, 2002 and those paid in 2012 were made in accordance
with the Order dated April 10, 2012,

[16] Paragraph 17 in the November 21, 2002 Order addressed the amount of the
child support that the Appellant had to pay. It read:

17.  Commencing September, 2002, the Applicant/father shall pay child
support in the amount of $296.00 per month, payable on September 1, 2002,
based on the sharing of time between the parties. This is calculated on the
Applicant/father’s income of $45,200.00 at $389.00 per month, and less the
Respondent/mother’s contribution of $93.00 per month based on he (sic) income
of $11,700.00.
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[17] According to this paragraph, both parents are required to contribute to the
Child’s maintenance but once the former spouse’s contribution is set-0ff against
the Appellant’s contribution, only the Appellant had to pay a support amount:
Verones v R, 2013 FCA 69. It is clear from the wording of the Order that only the
Appellant had to pay a support amount for 2011.

[18] Paragraph 2 of the Order dated April 10, 2012 reads:

2. Calvin Curry shall pay ongoing child support for the child... born October
22, 2000 in the amount of $247.98 per month commencing January 1, 2012, based
on a 2011 line 150 income of $30,199.00.

[19] In 2012, the Appellant was required to pay child support and he was not
eligible to claim the Tax Credits.

[20] The former spouse should not have been reassessed to claw back the Tax
Credits which she had claimed in 2011. The appeal is dismissed.

Signed at Ottawa, Canada, this 18" day of June 2015.

“V.A. Miller”
V.A. Miller J.
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