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Ham | ton, Ontario
---Upon comrenci ng after subm ssions on Wdnesday,
August 23, 2006 at 3:45 p.m

JUSTI CE WEI SMAN: | have heard
four appeals today, two each by Ml ani e Chal ners
and Cerald Snerdon agai nst assessnents by the
M nistry of National Revenue, of Canada Pension
Pl an contributions and enpl oynent insurance
prem uns. Before proceeding further, having
nenti oned the nane Snerdon, | will anmend the style
of cause which incorrectly has his nane spelled S
ME-R-D-E-N. W have heard in the evidence that
it's to be SMERDON.

M. Smerdon's assessnents relate
to work he did for Melanie Chalnmers in the years
2004 and 2005. His conplaint is that he was paid
by the Workpl ace Safety and | nsurance Board,
herei nafter called WSl B, and his understanding is
that WSl B paynents were exenpt from source
deductions in his hands. M Chalners' position is
that the DHL pool of 14 runners that did the manual
| abour of | oading and unl oadi ng her truck in the
years 2002, 2003, 2004 and 2005 when she was
injured were all either enployees of DHL or

i ndependent contractors and were therefore
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responsi ble for their own source deducti ons.

For the record the 14 workers,
hereinafter called the runners, are Gerald Snerdon,
Jack Bachensky, Elizabeth Bashford, Brian W J.
Ensor, Frank Farago, Janes John Robert Forbes,
Karen Kearns, Elizabeth Kirchoefel, Donna M
Phillips, Sharon Ratzlaff, Dorothy M Smth, Devin
Stapl es, Trevar Staples and Mark Vance.

It has been agreed by all parties
present that all four appeals would be heard on
conmon evi dence.

In order to resolve the issues
before the court the total relationship between the
parties and the conbi ned force of the whol e schene
of operations nust be considered in order to
resolve the central or fundanental question as to
whet her the runners were performng their services
for Ms Chal mers on their own account or performng
themin the capacity of enployees of hers. To this
end, the evidence in this matter nmust be subjected
to the four-in-one test |laid down as gui delines by
t he Federal Court of Appeal in Webe Door Services
Limted v. The Mnister of National Revenue which
is cited at 87 Dom nion Tax Cases, 5025 as

confirmed in 671122 Ontario Limted v. Sagaz
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| ndustries Canada | ncorporated, [2001] 2 Suprene
Court Reports 983 in the Suprenme Court of Canada,
and Precision GQutters Limted v. Canada, [2002]
F.C.J., No. 771 in the Federal Court of Appeal.

The four elenments of the
guidelines originally set out in Webe Door
Services are control, ownership of tools, chance of
profit and risk of loss. Adverting first to the
control elenent, | have heard viva voce evidence
fromw tnesses which establishes that Ml anie
Chal mers supervised the runners. She admits this
on page three of her notice of appeal dated Apri
10, 2006. This, however, is not always an
adm ssion of control. The Federal Court of Appeal
i n Charbonneau v. The M nister of National Revenue,
[1996] F.C.J., No. 1337 says "Mnitoring the result
must not be confused with controlling the worker™".

And, again, "In terns of control the court should
not confuse control over the result or quality of
the work with control over its performance by the
wor ker responsible for doing it".

In the matter before ne, the
nature of the courier business and DHL's
requi rements inposed substantial controls over M

Chal mers and her runners. She had to pick up her
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freight by 7:30 or 8:00 in the norning, had to
return it to the warehouse by 6:00 or 7:00 in the
evening in order to catch the line haul truck that
woul d take the freight onward to the next step in
its journey. In addition, there were specific
deliveries that had tinme constraints such as the
Fonthill delivery that required Ms Chal ners and the
runner to be there by 10:30 in the norning. In
addition, all the runners were selected fromthe
DHL pool, they were all experienced, and there is
no evi dence that Ms Chal mers controlled the
handl i ng and operation of the Orbit scanner. And,
therefore, | amnot satisfied that control over
t hese runners has been established on the evidence.

Anot her el ement of control
mentioned in the cases is subordination. Again,
Char bonneau to which | have already alluded, talks
about there being a relationship of subordination
bet ween an enpl oyer and an enpl oyee that is not
characteristic of the relationship between an
i ndependent contractor and one of his or her
cust oners.

In the matter before ne, the
runners work along with Ms Chalnmers in her truck

and were supervised by her. There was no evi dence
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that they were free to cone and go as they pl eased
as woul d an independent contractor. So, the
subordi nation factor tends to indicate that these
14 runners were enployees. So, while there was no
direct control and the main control was by virtue
of the requirenents of the courier industry itself,
| do find there was a degree of subordination by
these 14 runners to Ms Chal ners which would tend to
poi nt towards their being enployees rather than
i ndependent contractors.

Cenerally, | find that the runners
were subject to the sane tinme constraints as was M
Chal mers and she, in ny view, was clearly an
i ndependent contractor and ny view was fortified by
the case put before us by the Mnister, Myne
Ni ckl ess Transport v. The M nister of National

Revenue, [1999] T.C. J., No. 132 by ny brother,

Justice Porter. She clearly had a chance of

profit, risk of loss and a financial investnment in

a vehicle despite the various controls inposed both

by DHL and by the nature of the courier industry.
So, generally, aside fromthe

subordination issue | don't find that the contro

factor indicates strongly one way or another that

these 14 runners were either enpl oyees or
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i ndependent contractors, and | conclude that the
control factor is not probative.

Wi ch brings ne to the second
test, which is tools. It is clear that the Obit
scanner was provided by DHL to Ms Chal ners and t hen
to the runners, and that is a necessary tool of the
job. The runners wore DHL uniforns, and | have
evi dence that even the workboots were provided in,
| would say, nost cases. Oiiginally the evidence
was that the steel boots were provided only to
t hose runners who were al so enpl oyees of DHL. But
t hen we got the evidence of Janmes Forbes who was a
runner, but was not someone who worked in the DHL
war ehouse and he was provided with steel -toed
boots. It wasn't clear to himwho provided them
who paid for them but he didn't. The evidence is
that the runners supplied no tools at all, and
therefore the tools factor indicates that they were
enpl oyees.

The M nister, in passing, invited
me to find that the truck was a necessary tool
provi ded by Ms Chal mers and | decline to adopt that
suggestion. It is true the truck was a necessary
means of transportation fromsite to site, but

t hese runners were not owner/operators; they were
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merely manual | abourers in ny viewin the truck,
and | woul d anal ogi ze their position to workers who
work in the DHL warehouse. |t cannot be said that
t he warehouse was a tool. And, simlarly, | do not
find that the truck was a tool that was necessary
for the worker; the worker was working in the truck
and the truck took himfromsite to site. But
aside fromthe truck the rest of the evidence with
reference to tools indicates that the runners were,
i ndeed, enpl oyees.

Chance of profit. Al the runners
were paid $130 per hour (sic) whether the day was
short or the day was |long. The evidence is that
they couldn't profit by selecting another runner
fromDHL's pool and paying them $100 and keep the
$30 because anyone in the pool could do the sane
work for $130 a day. So, | do not see any chance
for any of the runners to profit by initiative,
enterprise and good managenent; they would stil
get the $130 whether they finished early or
finished late. There was a suggestion by the
appellant that if they finished early they could
take on other work and thereby profit, but I find
that there is no guarantee of finishing early on a

regul ar enough basis that they could commt
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t hensel ves to ot her enploynent, and in the second
pl ace the evidence of M. Kis was that if DHL found
that they were not getting their noney's worth at
$130 a day because people were regularly finishing
early, they would review the situation and nmake any
necessary changes to maxi m ze efficiency.

So, | find that these runners had
no incentive for profit and no chance of profit,
whi ch indicates that they were enpl oyees and not
i ndependent contractors.

So far as risk of loss is
concerned, they had no expenses, and even if sone
of themdid provide their own workboots that's a
matter of something |ike, | believe the evidence
was, $130 which is not a significant expense. More
inmportantly, they had no responsibility for any
goods that they inadvertently danmaged or any m ssed
or late deliveries and accordingly they had no risk
of loss. And the evidence is that an independent
contractor is responsible for danmages that he does,
but an enpl oyee normally gets his regular pay if he
makes m stakes and he does not have to fix on his
own time and at his own expense. So, with there
being no risk of loss this factor also indicates

that these 14 runners were enpl oyees.
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The cases do tal k about
integration but not in the sense, or it is not
relevant in the sense as discussed by counsel for
the Mnister. There is sonething that | cal
cultural integration. |In other words, the cases
tal k about integration in two ways, and the case of
Roussell e v. The M nister of National Revenue

[1990], F.C.J., No. 990 in the Federal Court of

Appeal , tal ks about "Their weeks of work were not
in any way integrated into or co-ordinated with the
operations of the conmpany paying theni. And, so,

it is relevant as to whether or not the worker was
integrated in a cultural sense into the operations
of the business. And here we have these workers
required to wear DHL uniforns, and the strict tine
requi renents, they have a DHL scanner. In ny view,
this is cultural integration and they were

enpl oyees.

Devin Staples was a witness and he
isin aslightly different situation fromthe other
13 because in the five weeks that he worked for M
Chal mers he actually drove her truck and he
recei ved $160 a day rather than 130, and the
guestion beconmes was he an i ndependent contractor

and not an enployee. But his evidence is very
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clear that he is an hourly paid enployee of DHL to
this very day. 1In the five weeks that he perforned
Ms Chal ners' function, he was supplied with the
mai n tool which was the truck. So, in his case the
truck is of great relevance. Also, he had no
expenses, even gas was rei nmbursed. So, receiving
$160 a day to cover Ms Chal ners' route, he clearly
had no chance of profit or risk of loss. She hired
himat $160 a day to replace her, and | therefore
find that he was an enployee just like all the 13
ot her people who were strictly runners.

And M. Snerdon hinself was one of
the 14 runners, and he was an enpl oyee of Ms
Chal mers just like the rest. The four-in-one test
applies to himequally as with the other ones, and
therefore he is responsible for Canada Pension
contributions and Enpl oynent | nsurance prem uns.
Again, | do not find that he was an i ndependent
contractor in business on his own account.

Ms Chal ners' notice of appeal
suggests that the 14 runners were enpl oyees of DHL
in addition to her subni ssion today that they were
i ndependent contractors, and that either DHL or the
W5l B used her as a conduit to pay the runners.

This is of interest because there is an argunent to
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be made that these runners were enpl oyees of DHL
In the first place, they were selected froma poo
mai nt ai ned and trained by DHL. They were wearing
DHL uniforms. They were nostly supplied with boots
by DHL and with the Orbit scanner. DHL set the
rate of pay, and it was the source of the funds to
pay them On the other hand, there is no evidence
before the court of any contract of service between
DHL and the 14 runners in their capacity as
runners; they were certainly enployees in the
war ehouse.

There is evidence of a contract of
service between these 14 runners and Ml ani e
Chal mers: she was the one who actually paid them
t hey worked under her supervision; the original
source of funds m ght have been DHL or WSl B but
that is not determ native of the issue; and of
i nportance, if one peruses her April 10, 2006
notice of appeal in three separate places she
admts that she engaged the runners. On page two |
quote "I was required to engage the services of a

runner”. Sanme page, "....so that | could afford to
engage the services of a runner to assist me". And
on page six she says "If | decided to term nate ny

relationship with a particular runner...." 1In ny
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view the evidence is clear that she was the
enpl oyer of the 14 runners.

| certainly understand Ms
Chal ners' grievance, but it is all in the way that
it has been arranged and organi zed and i nposed upon
her by DHL. Generally, | find that the tools
factor, the chance of profit factor, the risk of
| oss factor and the subordination factor indicate
that the 14 runners were enpl oyees under contracts
of service with Melanie Chal ners, the appellant.
Cases such as Sagaz I ndustries and Precision
GQutters require nme to ask what business, if any,
the worker, and in this case workers, were in on
their own account and the factors to be considered
are the degree of financial risks taken, whether
they hire their own hel pers, the degree of
responsibility for investnent. Al these factors
descri be Ms Chal ners' situation and not the 14
runners in any way. | can find no business that
they were carrying on in their own right, and that
is fortified, as | have al ready said, by Justice
Porter's conclusion in Mayne Ni ckl ess Transport.

| find that the 14 runners were
enpl oyees of Ms Chal ners when they functioned as

her runners.
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The law is that the burden is on
the appellant, and in this case the appellants, to
denol i sh the assunptions contained in the
Mnister's reply to the notice of appeal. Both
appel l ants have failed to do so. In the result, |
find that all four assessnents were objectively
reasonabl e and accordingly the assessnents will be
confirmed and the appeals will be dism ssed.

| appreciate the assistance of
everybody here today. Thank you.

--- \Whereupon the hearing concl uded.
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| HEREBY CERTIFY THAT | have, to the best
of my skill and ability, accurately recorded
by Shorthand and transcribed therefrom, the

foregoing proceeding.

Donna Sloan
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