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Toronto, Ontario
--- Upon commenci ng the oral reasons for judgnent
on Thursday, February 1, 2007 at 3:45 p.m

JUSTI CE WEI SMAN: | have heard two
appeal s by 1268273 Ontario Limted operating as
Aut oPar k Superstore agai nst determ nations by the
Respondent, M nister of National Revenue, under the
Canada Pension Plan and the Enpl oynent |nsurance
Act for Canada Pension Plan contributions and
Enpl oynent | nsurance premiunms for 17 workers for
the two years 2001 and 2002.

The 17 workers invol ved
13 consultants or sal es agents whose nanes are
listed in the Mnister's reply to the notice of
appeal and four other persons nanely, Carol Speirs,
who cl eaned the Appellants' cars; Jerry Wytkiw,
who worked on a part-tinme basis at night for
security purposes and snow renoval ; and Dean C arke
and Di anne W1 ding who both sold warranti es,
under coating, financing and insurance.

In order to resolve the issue
before the Court, the total relationship between
the parties and the conbi ned force of the whole
schene of operations nust be considered in order to

resolve the central or fundanental question as to
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whet her the workers were performng their services
for the Appellant as people in business on their
own account or were performng themin the capacity
of enployees. To this end, the evidence in this
matter nust be subjected to the four-and-one test
| ai d down as guidelines by the Federal Court of
Appeal in Webe Door Services Ltd. v. MN R 87 DIC
5025; as confirmed in 671122 Ontario Ltd. v. Sagaz
I ndustries Canada Inc., [2001] S.C. J. No. 61; and
Precision Gutters Ltd. v. Canada (M nister of
Nat i onal Revenue), [2002] F.C.J. 771; and as
further anplified by Légaré v. Canada,
[1999] F.C.J. No. 878 in the Federal Court of
Appeal and Pérusse v. Canada, [2000] F.C J. No. 310
also in the Federal Court of Appeal.

Wth reference first to the
13 consultants, | note that they all signed the
i ndependent sal es staff agreenents that are found
at Tab 2 in Exhibit A1, clearly establishing the
mutual intent of the parties that the
13 consultants be i ndependent contractors w thout
benefits or source deductions.

Adverting to the four-fold test
with reference to these 13 consultants and starting

with control, | found enough evidence of control to
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satisfy nme that the control factor indicates that
these 13 were enployees. In the first place, the
sal es that they nmade needed managerial approval.
They were not conpletely free to deal. In this
respect, the prices of the vehicles being sold were
closely controlled by the Appellant as were the
commi ssions paid to the consultants. The evidence
of that is to be found in Tab 2 of Exhibit R 1
bei ng schedule “A’ setting out conm ssions as
establ i shed by the Appellant.

There was al so evidence that there
was a requirenent that their shifts be either
personal ly attended to or covered, again not free
to come and go as they pleased. Their services
were required personally, which is an aspect of
control. The Saturday norning sales neetings were
required to be attended unl ess they were occupi ed
ot herwi se selling vehicles, and all in all | was
satisfied that there is a relationship of
subordi nati on between the 13 consultants and the
Appel | ant as opposed to one of independence that
one would normal |y expect to see in an independent
contractor/ payor relationship.

So far as tools are concerned, |

found this factor equivocal. The Appellant, there
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is evidence, provided desks, provided the prem ses,
the offices fromwhich they worked and the | ot upon
whi ch the vehicles were situated unless there was a
situation which was unusual and not the usual case
where the car was to be taken of the premises to
the potential purchaser.

| amsatisfied that all these
consul tants had a conputer on the desk and all the
various forns that had to be signed were provided
by the Appellant. | do not agree with the Mnister
that the cars which were the itemthat were being
sol d can be considered a tool. On the other hand
the consultants according to the reply,
par agraph 12(aa), which is substantiated by the
evi dence, supply their own business cards, cellular
phones, office supplies, sales |icenses, personal
| ogs, invoices and their own vehi cl es.

The consultant’s vehicle is a
conplication because normally that would be a | arge
tool supplied by the consultant, but in this case
because of the sales incentive of $400 per nonth
shoul d the consultant exceed ten sales in that
nont h, and the concomtant cost of the vehicle
assessed agai nst the consul tant should they fail

to nmeet the quota of ten per nonth, | found that
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the vehicle factor was nore relevant to the issue
of profit and loss than | did to ownership of
tools. So | will pass onto chance of profit.

It is true that the Appellant
advertised and there was a rotation system whereby
the potential clients, as a result of advertising,
entered the prem ses then there would be turns
taken anong those consultants present on the
prem ses to service those custoners, but the
evi dence satisfied me that the bul k of the business
came fromthe consultants' own prior clients — that
is the sort of sal esnman that the Appellant was
| ooki ng for when they entered into the independent
contractor agreenent with them and they encouraged
their consultants to have their own clientele.

It is clear that the renuneration
was strictly by way of comm ssion, that there was a
cl ear chance of profit by the exercise of talent in
sales, by ingenuity, by initiative, and one of the
pl eadi ngs nentioned, resort to the internet. This
di spl ays the use of enterprise and sound
managenent .

There was al so the chance of an
addi ti onal $400 per nonth as | have al ready all uded

toif nmore than ten vehicle were sold. So the
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chance of profit factor indicates that these 13
wer e i ndependent contractors.

So far as risk of losses is
concerned, | take it as a risk of |oss when one is
wor ki ng solely on conm ssion, the opportunity cost
which is a common economic term in other words,
the i ncone that could have otherw se been earned on
an hourly or other basis during the tine that they
expended trying to sell cars, and | am sure that
they had to show a car to nunerous clients before
t hey succeeded in selling one, that is a | oss of
time which nmeans noney.

Again, there is the possibility of
| oss should they fail to neet the quota of ten cars
per nmonth and have to pay for their own vehicle,
and there was the list of expenses for itens that I
have al ready enunerated in paragraph 12(aa) of the
Mnister's reply to the notice of appeal.

Cl early when sonmeone i s working on
conm ssion if there are no sales, there is no
inconme. Just for interest's sake, there is a
series of decisions by Justice Bowran, or Chief
Justice Bowran as he now is, holding that
conmmi ssi on sal esnen are i ndependent contractors.

The risk factor also accordingly indicates that the
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13 consultants were independent contractors.

Passing on to -- well, before | do
that, let's just sunmarize. The control test with
reference to the 13 consultants indicates that they
are enpl oyees. The tools factor is equivocal, both
chance of profit and risk of |oss factors indicate
that they are i ndependent contractors. The cases
have hel d that these four factors do not nerit
equal weight in all cases.

They are fact driven and in this
case | would think that nore wei ght should be given
to the chance of profit and risk of |oss factors
which, as | have said, indicates that these 13 were
i ndependent contractors; but even if the result had
been closer, | would have invoked the test in WlIf
v. MN R, 2002 DTC 6853 and in Royal W nnipeg
Ballet v. MN R, 2006 DIC 6323, because of the
clear intent of the parties as evidenced by Tab 2
in Exhibit 1 and | have no probl em concl udi ng that
the 13 were independent contractors | ooked at from
both the four-and-one point of view and fromthe
intention of the parties point of view

So far as Carol Speirs is
concerned, | was careful to point out to counsel

for the Appellant that the burden was on the
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Appel lant to establish the fact that the Mnister's
deternmi nati on was not objectively reasonable on the
four heads or guidelines set out in Webe Door and
that was not done in the case of Carol Speirs.

The evidence with reference to her
was that she was paid on an hourly basis but we do
not know how nmuch per hour. Her hours were not
recorded or checked but were trusted, and the
$1,087.50 that she clainmed on her one invoice plus
GST on Tab 35 was just accepted because she was
trusted.

M. MIIl, on behalf of the
Appel l ant, candidly admtted that he did not know
who owned the tools that she used other than the
water, so | have no evidence as to what degree of
control was exercised over her, who owned the
tools, whether she had a chance of profit, whether
she had a risk of loss, and whether she did the
wor k personally or whether she was free to have the
wor k done by ot her hands, hel pers or enployees.

So, the Appellant having failed to
di scharge the burden of proof, | have no choice but
to find that the decision of the Mnister has to
stand. It is objectively reasonable and

Carol Speirs was an enpl oyee under a contract of
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service during the period under review

Jerry Whytkiw. This gentl eman
wor ked part time eveni ngs when needed, when there
was vandal i sm and security was deened warrant ed,
and he also did snow pl ow ng when required, paid on
an hourly basis. | have sufficient evidence to
make a decision in reference to M. Wytkiw because
he had a truck expense which is a large tool, and
while | had no evidence as to control, it was very
cl ear that one who shows up on a part-tine basis
for security and snow cl eari ng purposes and who has
his own truck certainly has a risk of loss if the
truck expenses are not defrayed by incone that he
is earning fromthe Appellant or otherw se, and
concomtantly I would have thought that there is a
chance of profit by the use of initiative and
i ngenui ty and sound nmanagenent and | therefore
concl uded that he was an i ndependent contractor.

This finally brings nme to
Dean C arke and Dianne WIlding. | have seen or
have heard that the facts in either case are the
same. They had the sane function for the Appellant.
They sold warranties, rustproofing, financing and
insurance. It is ny understanding fromthe

evi dence that there was sonme special expertise for
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these two. It took shopping around both for

i nsurance rates and for financing in order to be
able to offer the custoner the best possible
contracts in those regards. It is fairly clear
that by the exercise of their skill in that regard
and their initiative and their imagination, they
coul d offer conpetitive rates, and they coul d
attract nore sales.

I find that they had a chance of
profit, and al so when they are working strictly on
comm ssion as | have already said with reference to
the 13, if they are not selling, they are not
maki ng noney which is a loss of tine and
opportunity cost. There was one factor with
reference to these two and that is the tools which
woul d indicate that they are enpl oyees because they
were given offices and phones and conputers and al
the forms. The only thing they supplied thensel ves
was their business cards and invoices that they
submtted to the Appellant. Again, they both
signed the independent contractor agreenent, Tab 2,
Exhibit A-1. They worked on a conm ssion basis. |
woul d give nore weight to the profit and | oss
factor and | find themindependent contractors as

wel | .
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There was a suggestion that if a
consul tant made fal se prom ses or extravagant
conprom ses to a potential custoner that was not
approved by the sal es manager then they woul d have
to pay for that cd player or whatever and that was
arisk of loss. | agree with the counsel for the
M nister that that is not a risk of |oss.

Thr oughout the proceedings, |
consi dered drawi ng an adverse inference against the
Appel Il ant by virtue of the failure to call any of
these 17 workers and | understand the Suprenme Court
of Canada decision in Levesque v. Coneau, [1970]
S.CR 1010, in brief it says: The failure of a
pivotal key witness to testify w thout explanation
enabl es the Court to draw an adverse inference that
the testinony woul d not have been hel pful to the
Appel  ant' s case.

| have al ways understood that that
expl anation has to cone fromthe Appellant. | did
not agree with counsel for the Appellant that
somehow it was up to the Mnister to explain the
absence of these w tnesses.

Having said that, | spent the
trial considering drawi ng that adverse inference

and | decided in the end that | have heard
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sufficient evidence, including that of M. Charlton
to satisfy ne that | should not exercise ny

di scretion and draw an inference because | heard
sufficient evidence to enable me to decide the
various issues involved in this matter.

In the result, the burden is on
the Appellant to denolish the assunptions contai ned
in the Mnister's reply to the notice of appeal.
The Appellant failed to satisfy ne on a bal ance of
probabilities with reference to Carol Speirs that
the decision of the Mnister was not objectively
reasonabl e pursuant to Légaré and Pérusse, and,
therefore, the two appeals wth reference to her
will be dismssed and the decision of the Mnister
confirned.

Wth reference to the
13 consultants and Jerry Wytkiw, Dean O arke and
Di anne Wl ding, sufficient of the Mnister's
assunpti ons have been denolished to establish that
the decision of the Mnister was not objectively
reasonabl e. The Appell ant has di scharged the
burden of proof upon himin this regard and
those 16 -- actually 32 appeals, 16 under the
Canada Pension Plan and 16 under the Enpl oynent

I nsurance Act will be allowed and the deci si ons of
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the M nister vacated.

Have | negl ected anyt hi ng?
appreci ate your assistance, thank you.

THE REG STRAR:  This matter is
concl uded.
--- \Wereupon concluding the oral reasons for

j udgment .
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