Docket: 2004-691(1T)G

BETWEEN:
HIGHWAY CUSTOMSWAREHOUSE LTD.,
Appdlant,
and
HER MAJESTY THE QUEEN,
Respondent.
Motion heard by teleconference,
on September 24, 2007 at Ottawa, Ontario,
Before: The Honourable Justice E.A. Bowie
Participants:
Counsd for the Appdllant: Barbara Shields
Counsd for the Respondent: Bonnie Moon

ORDER

Upon motion by the Appellant for an Order amending the Judgment of the
Court dated February 3, 2006;

And upon hearing counsel for the parties, and reading the materia filed;

It is ordered that the motion is dismissed and each party shall bear their own
costs.

Signed at Ottawa, Canada, this 28th day of November, 2007.

“E.A.Bowi€’
Bowie J.
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[1] The appellant brings this motion, relying on subsection 172(1) of the Tax
Court of Canada Rules (General Procedure) (the “Rules’), asking that | amend the
consent Judgment that | signed in this matter on February 3, 2006. The respondent
consents to the motion being granted. The operative part of the judgment reads as
follows:

The appedls from the assessments made under the Income Tax Act for the 1995,
1996 and 1997 taxation years are alowed, without costs, and the assessments are
referred back to the Minister of National Revenue for reconsideration and
reassessment in accordance with the terms of the Consent to Judgment.

The operative part of the consent referred to in the judgment reads:

1. Payments to William A. Glendenning in the amount of $15,364.00 in 1995,
$11,317.00 in 1996 and $15,538.00 in 1997 be substituted for the “ Payments
to William A. Glendenning in the amount of $11,100.00 in each of the 1995,
1996 and 1997 taxation years’; and

2. Payments to William |. Alvey in the amounts of $13,627.00 in 1995,
$14,808.00 in 1996 and $16,329.00 in 1997 be substituted for the “ Payments
to William L. Alvey in the amounts of $9,831.00 in 1995, $10,736.00 in
1996 and $11,550.00 in 1997 are deductible”.
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The consent was signed by counsdl for each party, each of them being authorized to
do so.

[2] Almost ayear later, in January 2007, this motion was brought, supported by an
affidavit made by counsel for the appellant (not counsel on this motion). The grounds
for the motion are expressed thisway in the Notice of Motion:

... the amounts set forth in the Consent to Judgment, January 19, 2006, were
incorrectly expressed in Canadian funds rather than in American funds.
Accordingly, this application is made pursuant to rule 172(1) of the Tax Court of
Canadarules.

The affidavit in support of the motion explains the reasons for it, and the basis of the
computation of the amounts that the parties now say should be substituted for those
in the original consent, in paragraphs 3 and 4:

3. With respect to the pension payments paid to Andrew Haak and W. Gordon
Glendenning, the Consent To Judgment expressed the amounts to be allowed
in U.S. funds rather than Canadian funds with the result that the amounts to
be allowed to the Appellant are understated due to the failure to convert the
amounts from U.S. dollars to Canadian dollars. As aresult of the error in the
Consent To Judgment filed with the Court, the resulting Order and Judgment
of the Court aso understated the amounts of pension payments to be
permitted as deductionsto the Appellant. ...

4, Subsequent to the filing of the Consent To Judgment and the issuing of the
Order, the parties became aware that the error in calculation had occurred. ...

Attached to that affidavit is the consent of counsel for the respondent to the
amendment. Both parties urged me to issue an amended judgment incorporating the
revised amounts that they now say are the correct amounts that the appellant is
entitled to deduct in computing its income for each of the three years in question.
| expressed some doubt about my jurisdiction to do so, it seeming to me that the
Court is now functus officio in respect of these three appedls. | requested that the
parties file written submissions addressing the issue, and they have now done that.

[3] Findity in litigation, and certainty as to the result, are not just desirable: they
are essential to the integrity of and the public’'s confidence in the judicial system. Itis
axiomatic that once a court has pronounced its formal judgment, the parties and the
public must be assured that the court will not later substitute a different judgment for
the one first pronounced. That said, it is equally obvious that certain limited
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exceptions to this important rule must be permitted. Judgments obtained by fraud are
an obvious example. Within very closely defined limits, another exception is made
where new and different evidence becomes available for the first time after the
judgment has been entered. The exception with which | am concerned hereisthe dip
rule. It isfound in the Rules of this Court in two places — section 168 and section 172
—in somewhat different form.

168 Where the Court has pronounced a judgment disposing of an appea any
party may within ten days after that party has knowledge of the judgment,
move the Court to reconsider the terms of the judgment on the grounds
only,

€)) that the judgment does not accord with the reasons for judgment, if
any, or

(b) that some matter that should have been dealt with in the judgment
has been overlooked or accidentally omitted.

172(1) A judgment that,
@ contains an error arising from an accidental slip or omission, or

(b) requires amendment in any matter on which the Court did not
adjudicate,

may be amended by the Court on application or of its own motion.
172(2) A party who seeksto,

@ have a judgment set aside or varied on the ground of fraud or of
factsarising or discovered after it was made,

(b) suspend the operation of ajudgment, or
(© obtain other relief than that originally directed,

may make a motion for the relief claimed.

The appellant in the present case relies on paragraph 172(1)(a), and argues that the
judgment signed in February 2006, adopting by reference as it did the consent signed
by the parties, contained “... an error arising from an accidental dip...”. The position
of both counsal, as | understand it from their written submissions, is that an error of
counsdl, when it is acted upon by the Court, becomes the error of the Court, and
hence may be corrected by the Court under thisrule.
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[4] Counsd for the Appelant adso argues that Federal Courts Rule 397 is
available to correct the Appellant’s mistake. It reads:

397(1) Within 10 days after the making of an order, or within such other time as
the Court may allow, a party may serve and file a notice of motion to
request that the Court, as constituted at the time the order was made,
reconsider its terms on the ground that

€)) the order does not accord with any reasons given for it; or

(b) a matter that should have been dealt with has been overlooked or
accidentally omitted.

397(2) Clerica mistakes, errors or omissions in an order may at any time be
corrected by the Court.

This Rule, by section 1, is made to apply to the Federa Court and the Federal Court
of Appeal, and the word Court therein, by section 2, is defined to mean only those
two Courts. In any event section 397, if it did somehow apply to this Court, would
add nothing to what can be found in this Court’s own Rules.

[5] Counsd have referred me to a number of authorities that are said to support
this application, but | have found none among them that support the proposition that
the dip rule may be invoked to correct a judgment that is said to be wrong as the
result of an error of counsd, with the possible exception of Yost v. Administrator
under Anti-Inflation Act.*

[6] Bujnowski v. Canada’ is cited by the Appellant to support the motion, on the
basis that the trial Judge had amended his judgment to correct an error arising out of
an incorrect concession regarding the amount of a refund that had been received by
the appellant in that case. However, an examination of the reasons’ of the trial judge
makes it clear that the dip that was corrected in that case was not that of counsel, but
of the judge alone. Counsel had made a concession at tria in respect of $12,426.79,
the net amount of the appellant’s foreign tax paid, after taking a refund into account.
The judge erroneoudy stated in his judgment that the appellant was entitled to a

! [1980] 2 F.C. 720.
2 [2006] 2 C.T.C. 237; 2006 FCA 32.

3 [2005] 1 C.T.C. 2831; 2005 TCC 90.
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foreign tax credit of $14,787.28 which was the gross foreign tax before the refund
was taken into account. The amending judgment was issued to take the refunded
amount into account. It is precisely this type of error for which the dip rule was
created.

[7] In CIT. Financial Ltd. v. Canada’® Bowman A.CJ, as he then was,
dismissed a motion brought under Rule 172 to reconsider his earlier judgment in the
case. In doing so, he said at paragraph 4:

| do not think that the correction that counsel for the appellant asksthat | make to my
reasons falls within either section 168 or subsection 172(1) of the Rules. The
judgment accords with the reasons and | have not overlooked or accidentally omitted
something that should have been dealt with. There is no error or accidental dlip or
omission within the meaning of section 171 of the Rules. | rendered the judgment
that | intended to. | am, in my view, functus officio.

[8] The same conclusion was reached by President Jackett of the Exchequer Court
in an apped from the Tax Appeal Board in M.N.R. v. Gunnar Mining Ltd.> In that
case a member of the Board heard an apped involving a clam that two separate
amounts of income were exempt from tax. Counsel had previoudy agreed, and
informed the Board member, that if the appea failed on those grounds then it should
nevertheless be allowed in order to permit the appellant greater deductions for capital
cost allowance and deferred exploration expenses. The presiding member heard the
appeal, dismissed it on the merits, and entered judgment to that effect, having
overlooked the prior agreement of the parties. After an appea from that judgment
had failed, the taxpayer applied by motion to the member of the Board to amend his
judgment to permit the additional CCA and deferred exploration expenses. That
motion was alowed, and the judgment amended. The Minister’'s appeal from the
amended judgment was alowed by Jackett, P., who gave detailed reasons
considering the origins and the permissible scope of the dip rule, and concluded that
it did not permit a court to change its decision after it had been rendered, subject only
to two exceptions. where there has been a dip in drawing up the judgment, and where
the judgment does not properly express the manifest intention of the court.

4 [2003] DTC 1545; 2003 TCC 544.

5 70 DTC 6135.
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[9] Counsd for the respondent brought the Yost® case to my attention. In that case,
the Federal Court of Appea heard an application for judicia review of a decision
made by the Administrator under the Anti-Inflation Act. In its origina decision’ the
Court upheld the Administrator’ s decision in part, but set aside the monetary part of
his Order on the basis that he had no jurisdiction to make it. The Court reached that
conclusion based upon a text of the Act furnished to it by counseal that pre-dated an
amendment that gave the Administrator the jurisdiction to make the monetary part of
his Order. Upon a motion brought under paragraph 337(5)(b) the Court was made
aware of the revised text of the Act for the first time, and it issued amended reasons
by which it ordered about half of its earlier reasons “ stricken out”,® and anew version
dismissing the judicia review application in its entirety substituted for that which had
been struck out. This is precisely what Jackett, P., on the basis of the English
common law authorities and the Paper Machinery ° case, had held in Gunnar Mining
that a court had no power to do. Considering that the Court in Yost offered no
rationale for its decison to amend the earlier judgment, and made no mention of
Gunnar Mining, Paper Machinery or any of the English authorities cited in those
cases, and considering, too, that it is not referred to in the more recent decisions of
the Federal Court of Appeal, | conclude that Yost should be considered to have been
decided per incuriam.

[10] The same issue came before the Federal Court of Appeal again in Boateng v.
Minister of Employment and Immigration.’® Boateng moved under subsection 337(5)
of the Federal Court Rules™ to have the Court reconsider its earlier judgment
dismissing his judicia review application on the grounds that material had been
omitted from his earlier application that should have been included in it. Mahoney, J.,
sitting alone, dismissed the application, saying:™

6

Supra, note 1.
! [1980] 1 F.C. 735.
8 Ibid @ page 739.
9 Paper Machinery Ltd. v. J.O. Ross Engineering Corporation, [1934] S.C.R. 186.

10 (1990) 112 N.R. 318.

1 Subsection 337(5) has since been reenacted as subsection 397(1) of the Federal Courts

Rules and isidentical in substance to section 168 of the Rules of this Couirt.

12 Ibid @ page 319.
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In my opinion, the failure of a party to include available material does not give rise
to jurisdiction to reconsider a decison finaly disposing of a matter. That rule
contemplates oversight on the part of the court, not aparty ...

These rules have their origins in the Paper Machinery case and in the English
jurisprudence, much of which was referred to by Jackett, P. in Gunnar Mining. In
Dupont Canada Inc. v. Canada’® the Federal Court of Appea said of
subsection 397(1) that it

... permits the correction of certain mistakes made by the Court but is not intended
to relieve againgt a mistake by counsdl in failing to bring a matter to the Court’s
attention.™

[11] Of the other cases referred to by the appellant in its memorandum, Tigney
Technology Inc. v. Canada™ is the only one in which this Court applied the dip rule
to amend a judgment. Whileit is not entirely clear from the reasons, it appears that in
that case the mistake corrected was that of the judge and not counsdl. In Malowitz v.
Canada, Brulé J. set aside a judgment that had been issued ex parte. Counsel for the
appellant, due to an error that took place in his office, had failed to appear when the
case was called. Brulé J. was careful to state, however, that he was not applying the
dipruleas“[tlherewasno dip inthiscase”.

[12] In summary, then, the jurisprudence in this Court, in the Exchequer Court, in
the Federal Court, and in the Federal Court of Appeal, as well as in England,
establishes that the availability of the dip rule is limited to those cases in which the
Court, not one or both of the parties, has made an accidental mistake or omission, or
has given a judgment that manifestly does not accord with the reasons given. Thisis
not such a case. The Court is functus officio in respect of these appeds. The
respondent has consented to the amendment sought, and filed a brief in support of the
motion. It is trite, however, that consent cannot confer jurisdiction: see Canadian
Pacific Railway Company v. Fleming.*®

13 [2002] 4 C.T.C. 59; 202 FCA 307.
14 Ibid @ para. 10.
15 97 DTC 414; 1997 TCJ 1402.

16 (1893) 22 S.C.R. 33.
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[13] While the result in this case does not depend on it, the affidavit in support of
the motion before meisillustrative of why the Court ought not to amend its judgment
in a case of this sort. The error giving rise to the motion was the failure of counse to
express the deductions from income, which were paid in U.S. currency, in Canadian
currency in the consent to judgment. Exhibit “C” to the affidavit in support of this
motion is a table showing the conversion of the amounts that counsel now wishes to
substitute. It is obvious from areview of that table that two rates have been used to
make the calculations for the two amounts paid in 1996. These are 1.00 USD =
1.37926 CAD and 1.00 USD = 1.01955 CAD. The second of these is obvioudy not
correct. | can only assumethat if | were to amend the judgment in the terms requested
by this motion there would be yet another motion to amend when this error came to
the attention of counsal.

[14] For dl the foregoing reasons, the motion is dismissed. The parties will each
bear their own costs of the motion.

Signed at Ottawa, Canada, this 28th day of November, 2007.

“E.A.Bowig”
Bowie J.
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