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Toronto, Ontario
--- Upon commenci ng the excerpt on Friday,
August 22, 2008 at 9:35 a.m

THE REG STRAR Before the court
case nunber 2006-1761(1T)G between Gary Sal znmann,
appel lant, and Her Myjesty the Queen, respondent.
This case is being called for judgnent.

JUSTI CE LI TTLE: Thank you.

The reasons for judgnent in Gary
Sal zmann:

A. FACTS: The appellant was marri ed
to Francis Elizabeth Sal zmann (hereinafter referred
to as the fornmer spouse). The marriage broke down
ef fective Novenber 16, 2001

By a court or der i ssued by
Justice MacDougall of the Ontario Superior Court
dat ed Decenber 11, 2003, the appellant was ordered to
pay interim spousal support to the former spouse in
the sum of $3,600 per nonth retroactive to
Novenber 16, 2001.

The retroactive paynent to be nade
by the appellant to his forner spouse pursuant to
this order totalled $90,000. The anpbunt was paid by
the appellant in April 2004. The appellant also

conmenced to pay the sum of $3,600 per nonth to his
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f or mer spouse effective the first day of
January 2004.

When the appellant filed his incone
tax return for the 2004 taxation year, he deducted
the foll owi ng spousal support paynments: (1) $90, 000;
(2) $43, 200.

By notice of reassessnent issued by
the Mnister of National Revenue (the “Mnister”) for
the 2004 taxation year, the Mnister denied the
deduction of the $90,000 paynent that the appell ant
had made to his former spouse. The Mnister allowed
the appellant to deduct the spousal support paynent
made to the former spouse in the amount of $43, 200.

B. ISSUE: The issue is whether the
appellant is allowed to deduct the sum of $90, 000
that he paid to his former spouse.

C. ANALYSIS AND DECI SION: The court

order of Justice MacDougall of the Ontario Superior
Court stated that all spousal support paynents
ordered for a period prior to the effective date of
the court order shall be deductible to the appell ant
and taxable to the forner spouse pursuant to
subsection 56.1(3) and subsection 60.1(3) of the
| nconme Tax Act (the “Act”).

The deductibility for tax purposes
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of spousal support paynents has been considered by
Canadi an courts on a nunber of occasions.

In Brian Baylis v. The Queen,
2007 DTC 1278, the taxpayer and his fornmer spouse
separated in August 2001. In a judgnent dated
June 19, 2003, the Ontario Superior Court ordered
that (a) the taxpayer pay his former spouse
retroactive nonthly support paynents totalling
$16, 800 commenci ng August 1, 2001 for twelve nonths
at a nonthly rate of $1,400; and, (b) this $16,800 be
deducted fromthe taxpayer's share of the proceeds of
sale of the matrinonial hone.

I n assessing the taxpayer for 20083,
the Mnister disallowed the deduction of the $16, 800
provided in the order. The taxpayer appealed to the
Tax Court of Canada.

The taxpayer's appeal was all owed,
and the court held that the $16,800 was a single
paynent of accumul ated arrears of periodic paynents.

It was therefore found to be deductible support
anmopunts wthin the principles set out in the
Federal Court of Appeal in The Queen v. Sills,
85 DIC 5096.

In reaching his conclusion in

Baylis, Justice Bowie said at paragraph 8 of the
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deci si on:

"The principle applicable here
is that expressed by the
Federal Court of Appeal in
Dale v. The CQueen. It was
held in that case that an
order nade by a Superior Court
is not subject to collateral
attack in subsequent
proceedi ngs, and when that
order purports to operate
retroactively that nust be
taken as effectively changi ng
hi story. When Wod J. issued
his order, one effect of it
was to create a liability on
the part of the appellant to
pay accunulated arrears of
spousal support from 2001 and
2002 in the total anount of
$16,800. \When that liability
was satisfied by a paynent
fromM. Baylis's share of the
proceeds fromthe sale of the

home, that paynent was a
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paynent of accunul ated arrears
of periodic paynents. As a
single paynent of arrears of
unpai d periodi c paynents, that
payment falls within the
principle expressed by the
Federal Court of Appeal in
The Queen v. Sills, which is
that those paynents, although
made |ate and all at once,
maintain the character of
periodi ¢ paynents."”
| have al so revi ewed the deci sion of
Madam Justi ce Sharl ow of the Federal Court of Appeal
in Tossell v. The Queen et al., 2005 DTC 5365. I n
Tossel |, Justice Sharl ow was considering a deduction
of $36,000 in child support paynents (i.e. equival ent
to 36 nonths' arrears), whereas it was noted that the
father was in default for approximately 43 nonths in
arrears.
In the situation before us today,
t he paynent of $90, 000 was exactly equivalent to the
arrears. In other words, it could not be said that
it was a paynent of anything except the arrears.

| have al so reviewed the appeal of
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Mary J. Leduc v. The Queen, 2007 DTC 1117, a decision
of Justice Rossiter (now Associate Chief Justice
Rossiter).

The facts in that case were as
follows: The taxpayer and her forner spouse divorced
on Cctober 15, 2002. In an endorsenent issued by the
Ontario Superior Court of Justice on January 29,
2004, the taxpayer was ordered to pay her forner
spouse nonthly support anmpbunts of $1,250. She was
al so credited $9, 000 agai nst $25, 000 in owed support
arrears and was ordered to pay the $16,000 arrears
bal ance in nonthly amounts of $250.

I n assessing the taxpayer for 2004,
t he M ni ster denied the deduction of t he
$9,000 credit provided in the endorsenent and anot her
$5, 000 anobunt paid to her forner spouse during 2004.

The M nister's position was that these paynents were
not peri odi c in nat ur e as required by
par agr aphs 56(1)(b) and 60(b) and subsection 56.1(4)
of the Act.

The taxpayer appealed to the
Tax Court. The taxpayer's appeal was allowed.
Applying the principles set out by the Federal Court
of Appeal in Tossell, the $9,000 and $5, 000 paynents

in dispute when taken wth the other paynents
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provided in the endorsenent were periodic in nature.

| also refer to the decision of the
Federal Court of Appeal in Sills. Under the terns of
a witten separation agreenent the taxpayer was to
receive a defined nonthly paynent from her husband.
The taxpayer actually received three Ilunp sum
paynments at randomtinmes during the taxation years in
i ssue. The Mnister included the anmounts in the
t axpayer's incone as alinony.

On the taxpayer's appeal, the
Tax Review Board found that the paynents were not
proper alinony paynments. The Crown's appeal to the
Federal Court Trial Dvision in Sills, 83 DIC 5070,
was di sm ssed.

The Crown further appealed to the
Federal Court of Appeal. In the Federal Court of
Appeal, the Crown's appeal was all owed. The Court
found that the ampbunts were received pursuant to the
separation agreenent and were properly included in
t he taxpayer's incone. So long as the agreenent
provided that anmounts were payable on a periodic
basis, their character was not changed by the fact
that they were not paid on tine.

The relevant |egislation did not

require that the anount be received according to the
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terms of agreenment before they would be included in
i ncone.

Wiile | believe that the reasoning
contained in the above decisions indicates that the
support paynments are deductible by the appellant, I
also wish to comment on statenents made by ny
col | eague, Justice Hershfield.

In Garth Stephenson v. The Queen
2007 DTC 1608, Justice Hershfield said at
par agr aph 8:

"While | agree that Judges of
Fam |y Courts have no
jurisdiction to prescribe tax
consequences in their Orders
or Judgnents, it is surely
inperative to give effect to
t he expressly articul ated
i ntentions of an Order nade by
a Superior Court Judge where a
reasonabl e construction of the
terns of that Order allows it.

| ndeed, in this case, | find
t hat the only reasonable
construction of t he

Final Oder is that it ordered
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t he $7, 500 be pai d as
arrears.”
I n Hi nkel man V. The Queen,
2001 DTC 732, Justice Hershfield al so nade a coment
which I think is worth considering. At paragraph 22
Justice Hershfield said:
"It should go w thout saying
that giving full force and
effect to an order of a
Superi or Court should be
facilitated where possible. To

do otherwise can do little
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el se but underm ne respect for
and confidence in our judicial
system There was nothing in
our tax system as it applied
to the subject year in this
case, that prohibited the
deduction of a nmaintenance
paynent intended to benefit
step-children for whom
responsibility derived froma
marriage to the natural parent
of such children. To give

ef f ect to this permssive
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schene was t he express
directive of Justice Warren.
Recogni zing that Deborah is
the link in the chain that
connects t he Appel lant's
support obl i gati on to
M. MKee gives effect to both
such schene and such express
directive of Justice VWarren."

My | say | agree wth those
comments, but | realize that a Superior Court of a
province cannot bind this court wth respect to an
interpretation on support paynents. | have concl uded,
as indicated above, that the support paynents cone
within the provisions of the Act and should be
al | owned.

Finally, I wish to note that the
appel | ant recogni zed his famly obligations and paid
support paynents to his forner spouse. In other
words, he did not attenpt to avoid liability. In ny
opi ni on, he should not be denied deductibility based
upon a narrow, rigid technicality.

The appeal is allowed with costs.
Thank you.

THE REG STRAR Order. Please rise.
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This sitting of the Tax Court of Canada
cl osed.
- Whereupon the proceedi ngs adj our ned

at 9:47 a. m
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| HEREBY CERTIFY THAT | have, to the best
of ny skill and ability, accurately recorded
by Shorthand and transcribed therefrom the

f or egoi ng proceedi ng.

Li nda O Brien, Conputer-Aided Transcription
Certified Court Reporter
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