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Appeal heard on October 22, 2008, at Québec, Quebec.
Before: The Honourable Justice Alain Tardif
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Counsd for the Appd lant: Jérdme Carrier
Counsel for the Respondent: Méanie Bélec

JUDGMENT

The appeal under subsection 103(1) of the Employment Insurance Act
("the Act") is dismissed on the ground that the employments of Emilie Croteau,
Valérie Croteau and Jean-Martin Paulin with the Appellant from January 1, 2007, to
September 11, 2007, constituted insurable employment under the provisions of

the Act, for the attached reasons.
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Signed at Ottawa, Canada, this 19th day of December 2008.

"Alain Tardif"

Tardif J.

Trandation certified true
on this 28th day of January 2009.

Brian McCordick, Trandator
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REASONS FOR JUDGMENT

Tardif J.

[1] Thisisan appea concerning the insurability of the work done by Emilie and
Valérie Croteau and by Jean-Martin Paulin for the Appellant Aubaines Y ves Croteau
111 Inc. from January 1, 2007, to September 11, 2007.

[2] The lega bass for the decison is paragraph5(2)(i) of the
Employment Insurance Act ("the Act"). That provision begins by stating that work
done by a person related to the employer, within the meaning of the Income Tax Act,
IS not insurable.
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[3] However, Parliament has enacted an exception, under which the same
employment will be insurable if it is reasonable to conclude that persons dealing with
each other a arm's length could have entered into a substantially similar contract.
The exception reads as follows:

5. (3) For the purposes of paragraph (2)(i),

(a) the question of whether persons are not dealing with each other at arm's length
shall be determined in accordance with the Income Tax Act; and

(b) if the employer is, within the meaning of that Act, related to the employee, they
are deemed to deal with each other at arm's length if the Minister of Nationa
Revenueis satisfied that, having regard to al the circumstances of the employment,
including the remuneration paid, the terms and conditions, the duration and the
nature and importance of the work performed, it is reasonable to conclude that they
would have entered into a substantially similar contract of employment if they had
been dealing with each other at arm's length.

[4] Thus, where the parties are not dealing with each other a arm's length,
the person responsible for the file must carry out an analysis that is much broader and
deeper than simply verifying whether the classic terms and conditions, that is to say,
the performance of work in exchange for remuneration, and a relationship of
subordination, exist.

[5] Indeed, the Act givesthe person responsible for the file the discretion to decide
whether the arm's-length relationship has had an effect on the employment contract;
in other words, the person's analysis must enable him or her to determine whether the
disputed work would have been done in a similar manner by a third party, and
whether the terms and conditions of employment would have been similar if the
worker had been dealing with the employer at arm's length.

[6] Thefilesin the case at bar are unusual in another respect, because it is settled
law that the Tax Court of Canada has no jurisdiction to review such adecision if the
discretion was correctly and lawfully exercised.

[7] In other words, if the discretion was exercised responsibly and judicioudly,
all the relevant facts have been taken into account, and the conclusion is reasonable,
the Court cannot amend the decision, even if it does not necessarily agree with it.

[8] In making the decision under appeal, the Respondent relied on numerous
assumptions of fact.
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[9] The Appéelant admitted to many of these assumptions, including the
following:

[TRANSLATION]
5. (&) The Appellant was incorporated on December 21, 1981.

(b) The Appellant runs three clothing businesses: one in Lévis, a a store that
has been operating since 1969; one in St-Rédempteur, at a store that has been
operating since April 25, 2001; and one in Beauport, at a store that has been
operating since September 5, 2007.

(©) Yves Croteau, the Appelant's sole shareholder, aso owns the three
buildings in which the businesses are located, and he rents them to
the Appdlant.

(d) The Appdlant reported gross income of $5,374,422in 2005,
$4,613,291 in 2006, and $4,479,045 in 2007.

() Yves Croteau entrusted the management of his three stores to the
workers.

() Each of the workers terms and conditions of employment can be
summarized asfollows:

EMILIE CROTEAU

(k) She began working for the Appellant part-time at the age of 15, and has
been working full-time since completing her studiesin 2004.

() She finished learning about the stores operations in 2005, and, in 2006,
she replaced the store manager in Lévis.

(m) She devotes roughly 25% of her time to merchandising
(rearranging merchandise) during the evening, when there are no customers.

(n) Since May 2007, her main duty has been to look after the new store in
Beauport.

(o) As manager, she was responsible for personnel, worked on the floor, and
communicated with suppliers when there was not enough merchandise.

(r) She received fixed remuneration of $450 per week in 2007 and $550 in
2008 and was paid by direct deposit.
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() In addition to her remuneration, she received a $5,000 bonus in each of
the years 2006 and 2007.

(t) She used her car to travel from store to store and her expenses were
reimbursed by the Appellant.

VALERIE CROTEAU

(u) She began working for the Appellant part-time at the age of 13, and has
been working full-time since 1998.

(v) Her main duties were to
- look after purchasing for the three stores,
- look after merchandising for the three stores,
- manage the managers of the three stores, with the help of the other
two workers,
- decide on end-of-season discountsfor all the divisions, and
- look after procurement from 800 foreign and domestic suppliers.

(y) During the period in issue, she received fixed gross remuneration of
$1,000 per week.

(2 In 2007, the Appdlant paid her an $8,000 bonus because of the
company's good performance.

(ad) The Appdlant reimburses her travel expenses.
JEAN-MARTIN PAULIN
(bb) He has been working for the Appellant since the year 2000.
(cc) Hisfirst position involved transporting merchandise between the stores.
(dd) His main responsibilities can be summarized as follows:
- advertising for the stores,
- building equipment and maintenance, and
- interior setup of the stores
(ee) For the opening of the new store in Beauport, he looked after the
procurement and placement of the cash counters, photocopiers, eectronic

cash registers, etc.

(gg) He received fixed weekly remuneration, but was unable to specify how
much he earned each week.
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(hh) According to the T-4 dips issued by the Appelant, his annua
remuneration was $36,566 in 2005, $33,550 in 2005, and $50,946 in 2006.

(ii) At his request, he received end-of-year bonuses of $22,000 in 2006 and
$14,000 in 2007, and these amounts were included in his annud
remuneration.

6. (&) Y ves Croteau was the Appellant's sole sharehol der.

(b) Emilieand Valérie Croteau are Y ves Croteau's daughters.

(¢) Jean-Martin Paulin is Vaérie Croteau's hushand and Yves Croteau's
son-in-law.

(d) The workers were related to a person who controlled the Appellant.

7. (f) The work done by each of the workers was indispensible to the
Appelant's sound operation.

(h) The workers have been working for the Appellant for a number of years,

they perform their duties throughout the year, and their work is consistent
with the Appellant's operational requirements.

[10] The Appellant denied other assumptions of fact. The assumptions in question
areasfollows:

[TRANSLATION]

5. (f) The Appellant's bookkeeping is done by a secretary, and Yves Croteau
controls the expenses and looks over the Appellant's purchase and sde
reports.

(g) Yves Croteau remains the sole signing officer for the Appelant's
cheques; the workers must always get his consent before incurring expenses.

(1) Yves Croteau does not know the workers schedules, but was involved in
determining their salaries and bonuses.

EMILIE CROTEAU

(p) She had no fixed work schedule to comply with, but she estimates that
she generally worked 40-50 hours per week.

(q) She began at approximately 8:00 or 9:00 am. and sometimes left at 6:00
or 7:00 p.m.
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VALERIE CROTEAU

(w) She normally worked Monday to Friday from 8 am. to 6 p.m., and rarely
worked evenings or weekends.

(x) She had no work schedule to comply with, but she estimates that she
averaged 60 hours per week.

JEAN-MARTIN PAULIN

7.

(ff) He had no fixed work schedule to comply with, but he estimates that he
averaged 50 hours per week.

(jj) The workers had a great deal of flexibility in their work schedules and in
the performance of their duties, but they had to consult with the Appdlant's
sole shareholder on any important issues related to the operation of the
business.

(kk) The Appellant's shareholder had the ability to direct and control all the
workers work.

(@) The workers had flexibility with their work schedules, but were subject to
the Appellant's authority, which was exercised by Yves Croteau, its sole
shareholder.

(b) The workers received reasonable remuneration based on their number of
years of experience and the duties assigned to them by the Appellant.

(¢) The workers annua bonuses were greater than those received by the
Appellant's other employees (al of whom received one) but were reasonable
having regard to the responsibilities entrusted to them.

(d) Jean-Martin Paulin's bonus was higher than that of the other two workers,
but it was his choice to receive a lower monthly salary. His overal
remuneration was similar to that of the other two workers.

(e) Each of the workers remained responsible for his or her area of activity
and rendered services to the Appellant as an employee in addition to being a
senior executive.

(9) If the workers had specia terms and conditions of employment, this was
not by virtue of their non-arm's length relationship with the Appellant, but,
rather, by virtue of their status as executives with the Appellant.
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[11] Vaérie Croteau and her spouse Jean-Martin Paulin testified. Ms. Croteau went
over the history of Croteau stores in Québec, which over the years have become a
major player in their economic sector, selling clothing for the whole family.

[12] She explained that, over the years, the business launched several divisions.
The Croteau family has worked in the field for more than four generations.

[13] As for the Appelant's business, it owns three stores, located in Lévis,
St-Rédempteur and Beauport. Yves Croteau, the sole shareholder, is Vaérie and
Emilie's father. Mr. Croteau owns the buildings in which the three stores operate.
Vaérie Croteau explained her work, that of her sister and that of her spouse
Jean-Martin Paulin, who joined the group when he became her boyfriend, and,
subsequently, her spouse.

[14] She explained and described their responsibilities, often stressing the fact that
she, her spouse and her sister had a great deal of flexibility and complete autonomy
in the context of their employment.

[15] She illustrated this freedom and autonomy by means of numerous examples,
ranging from decisions regarding salaries, setting bonuses, and including discretion
over purchases, advertising, store layout, choice of inventory, etc. She also asserted
that the decision to open the third store was hers, and that her father was rather
lukewarm about the idea.

[16] To substantiate the position that the workers had a great deal of freedom and
independence, she asserted that her father was often absent and that he was not
particularly concerned, and was in fact indifferent, about the decisions that she made
with her sister and her spouse.

[17] She said that her father came to the store so rardly that, for several years,
including the period in issue, she and her sister had the impression that they were
acting as owners of the business. In other words, she devoted numerous hours to her
work — up to roughly 100 hours a week during certain periods, such as when the
third store was opened.

[18] She organized, managed, planned and made decisions exactly as she would
have done if she and her sister had been co-owners. She said that her father went to
the store to sign the cheques and that he was indeed the only person authorized to
sign them.



Page 8

[19] Ms. Dessureault gathered the relevant information and carried out the analysis
that resulted in the decision under appeal.

[20] | have noticed significant differences between the information obtained during
telephone conversations while the file was under consideration, and the testimony
given by Ms. Croteau and her spouse at the hearing.

[21] These differences do not cause me to conclude that the Court is faced with
untruthful statements, but rather avery different interpretation of the facts.

[22] Although the Croteau sisters are acting like co-owners of the three stores, they
are not legaly co-owners. Although they fedl that they have independence, they do
not sign the business's cheques. This prerogative is held by their father, who has more
than 40 years of experience running the business.

[23] It must be understood that Mr. Croteau, the father, receives a substantial sum
for the renta of the premises where the three stores are operated. Those premises are
located in buildings of which he is the sole owner. Moreover, he recelves a
substantial salary in consideration of very little work, and his wife recelves a saary
aswell.

[24] He has two daughters, of whom he is undoubtedly proud. He sees them as the
future of the business, and they are at the heart of his estate planning.

[25] Thisis probably an ideal scenario for afather. The daughters are conscious of
this, and it is easy to understand why they think and act like owners.

[26] Although the Croteau sisters perceptions may be justified, the Court must
examine the real situation that existed during the period in issue. Inaddition, the
Court acknowledges that the Croteau sisters are taented, hard-working, dynamic,
determined and even bold, that they contribute to the success of the business, and that
it is completely normal for their father to wish to retire, and thus to trust them almost
absolutely.

[27] However, the power to sign cheques in a business of this type is no
secondary detail. The fact that a person with 40 years of experience is signing the
cheques means that he retains a right to supervise the quantity and quality of
inventory, the reasonableness of the costs and their appropriateness to the activities of
the business. In other words, his cheque-signing authority enables him to examine
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thoroughly all operations, and all embryonic or potential problems, and to intervene
rapidly and substantially when necessary.

[28] In his testimony, Valérie's spouse made an interesting assertion intended to
explain the independence that the Croteau sisters enjoyed. He said that Mr. Croteau
was a bit like a banker or financier.

[29] The comparison is an excellent one, because financiers or bankers generally
trust the people to whom they advance money. The funds that are lent are used as the
borrower seesfit. If things go well, the relationship with the banker will be smooth.

[30] However, if the results do not meet the parties expectations, or the situation
gives rise to some concerns, the relationship with the banker will get harder and
cooler, to the point where the banker might hamper the borrowers' efforts and impose
choices on them which, if not made, could enable the banker to terminate the
agreement.

[31] Inthe case at bar, Ms. Dessureault carried out her analysis judicioudly, taking
al relevant facts into consideration, and her finding is completely reasonable given
the evidence.

[32] Indeed, the significance of the father's role in the business cannot be measured
by how assiduoudly he goes to the stores or by how often he intervenes in the day-to-
day management of the business.

[33] Ms. Dessureault assessed the situation well, and her decision is reasonable.
A great deal of subjectivity is involved in assessing freedom, independence, and
decision-making power.

[34] Moreover, the scope of those rights is strictly circumscribed by the person in
authority — in this instance, the father —whose control over the business is redl;
the evidence has not shown that that he gave up that control. In such a context,
freedom and independence are rights that can easily be taken away.

[35] For these reasons, | must confirm that the decison was well-founded, and
dismiss the appeal.

Signed at Ottawa, Canada, this 19th day of December 2008.
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"Alain Tardif"

Tardif J.

Trandation certified true
on this 28th day of January 2009.

Brian McCordick, Trandator
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