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[1] These appeals are from assessments of the Minister of Nationa Revenue
(the “Minister”) for the Appellant’ s 2001, 2002 and 2003 taxation years.

[2] By those assessments the Minister reassessed the Appdllant’s tax liability by
disalowing business |osses in the respective amounts of $539,419 and $559,338.

[3] The Minister further reassessed the Appellant's tax liability for the
2003 taxation year by disallowing $79,836 of non-capital losses carryforward from
previous taxation years.

[4] The parties agreed that the only issue was whether the losses in the taxation
years 2001 and 2002, as aresult of the disposition of the Appellant’s stock optionsin
BCE Emergis (“Emergis’), were on account of capital or income.

[5] The Appdlant clamed these losses as non-capital losses from an alleged
business of trading in securitiesin the taxation years 2001 and 2002.
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[6] In computing income for the 2003 taxation year, the Appelant claimed
$79,836 as non-capital losses alegedly available for carryforward from previous
taxation years.

Evidence

[7] lan Munroe Baird testified that in the year 2000 he was 38 years of age. He has
a Bachelor of Science in Biology and Busness Administration from
Memoria University in Newfoundland. He also studied at the University of Western
Ontario in Investor Relations before the years in issue here. He also took a course in
Business Resource Management but could not remember the date.

[8] According to him, he was interested and involved in business matters since he
was in grade seven. Later he took a job as executive director of the Y.M.CA. a a
business development centre. The centre had a team of consultants and their purpose
was to give advice to student businesses.

[9] They started a venture capital fund for student loans from banks and the
federal government. In nine yearsthey started 160 businesses.

[10] After serving as aide-de-camp to the Lieutenant-Governor of Newfoundland
for five years, he took a position with Thompsom and Southam newspapers. He was
the publisher and general manager for a newspaper on the west coast of
Newfoundland with a staff of 400 people. He later went to Ontario to run a
technology business cdled Impact Media. He was the vice-president for business
development and then general manager of another one of their businesses.

[11] Thiswork involved receiving information from publicly traded companies and
disseminating it to the market. He was exposed to a great deal of information.

[12] He became vice-president and genera manager of Emergis and later
vice-president and general manager of Total Net which was on the leading edge of
internet service provision in Canada. While there he worked an inordinate amount of
time during the day, night and on weekends. By the time he left in 2000 Emergis had
increased its staff from several hundred to several thousand.

[13] He described his spouse as a physiotherapist and a tri-athlete. She moved to
France and Australiato train for the 2000 Olympics.
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[14] When heleft Emergisto run abusiness of selling and trading stocks, he helped
his wife in her training and co-ordinated media exposure. He attended her races and
“helped her” but he said this did not impact his business. “I was free to stay in my
office and do market business.” Up to 1999 (when his options became available) he
had limited involvement in stocks. He had a few shares left to him by his father and
had purchased a few through brokerage houses. He read financial sections of
newspapers when he was growing up.

[15] When he left Emergis he became entitled to 62,000 options. He left because it
was becoming very taxing on him. Their stock was going up rapidly. He possessed a
lot of wedlth if he used his options when they vested but he did not sell them. “I had a
chance to keep the paper, make a business and help my wife; to go into the market
and speculate where the shares were going; | could take my shares and go into the
market place and borrow money to pay for the shares and watch them grow to a
profit.” He was leveraged to the extent of $800,000 for the Emergis shares.

[16] It was his postion that he intended to sell his shares at the first good
opportunity.

[17] The shares paid no dividends. He was exposed to a lot of information in the
‘tech’ industry and he believed that he could invest in the business, including
Emergis outside of the company. “I risked awhole lot of money to do so.”

[18] In December 2000 he took up the options and the debt. Up until that time he
was being financed by Emergis.

[19] Between February 2000 and December 2000, 90 to 95% of his portfolio wasin
Emergis. He set up a direct line to the market by obtaining a speciaized trading
account as referred to in Exhibit R-1, Tabs 40 and 41. He had “multiple screens to the
market and multiple windows inside them”. He could keep an eye on the stock and as
to what it was doing.

[20] He had an advanced view of the bidding and asking prices. He subscribed to
anaysts reports and information on futures. He looked for opportunities to make a
move, mostly in the North American markets.

[21] In February 2000 there was a “tech and com meltdown”. Tech stock like
Emergis was dropping but the company was still profitable. He believed that the
stock would come back up. He held on and waited for the time that it would come
back up and that is when he would make his move and make his profit.
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[22] When he exercised his options n December 2000 he was of the belief that
Emergis stock would rebound. He did not want to give up.

[23] He borrowed the money to buy the stock and waited for the point when the
price would rebound and he could make money.

[24] He made five to ten trades in 2000. It was a very volatile market. He was
referred to Exhibit R-1, Tab 13 which was his 2000 income tax return and where he
had claimed a taxable capita gain of $39,173.28. He admitted that he had not
reported any businessincome or lossin that year.

[25] Heleft it up to his accountant. Then he said that he did not know whether he
met his accountant or not. He believed that he talked to his accountant about what his
business was doing.

[26] In 2001 he sold his first option shares. He was deeply in debt and he was
forced to sell one-haf of his holdings in Emergis to pay down his debt. He was told
by Price Waterhouse that he was not diversified enough. He kept some of the shares
hoping that the price would come back up.

[27] He bought sharesin Dell and Nortel and intended to benefit from the growth.
Research in Motion was a quick buy and sell. They went up a bit so he decided to
sdll. He was in debt and highly leveraged. He agreed that he had only five to ten
trades or less. His plan was to trade as much or little on the market depending on his
ability to borrow

[28] In 2001 after he got the shares the market was bad and he got concerned as to
how he could make a living. He mentioned to other people that he might be looking
for ajob.

[29] He was offered a job at Platform. He was employed full-time there but
checked his stock at night.

[30] He was referred to Exhibit R-1, Tab 46, which was his TD Waterhouse
Investment Income Summary for 2001, and said that he sold some Emergis stock
because he no longer felt that it was a reasonable option to keep them. He could still
make a profit at that point.

[31] In 2002 he sold therest of his sharesin Emergisto pay off his debt.
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[32] In cross-examination he said that during the period in issue he ran a consulting
business but not before 2001. From the moment he left Emergis in February 2000 up
to April 2001, he was in the business as a trader in securities. He was not a trader in
securities prior to February 2000 and not in 2003.

[33] Prior to 2002 the Appellant said that he dabbled in the stock market through a
broker. On July 1, 1999 he opened an account as a direct trader. He admitted that
you could have a direct trading account and not be in the business of trading. But
when he left Emergis he changed the status of his direct trading account to a “non
review and non intervention account” but he did not know when that was.

[34] He could not explain why there was no reference in his portfolio summary for
the period May to October 2000. He said that he never asked about that period.

[35] He signed up for the premium account but there was no written documentation
about the direct access account so it had to have been done by telephone.

[36] He agreed that anyone could access the internet and obtain the information set
out in Exhibit R-1, Tab 40 but he could not say whether that was the case for the
charts set out in Exhibit R-1, Tab 41. However, he had a president’s account and
could access information that was not available to others.

[37] Thefeefor his platform trading account was waived but he did not know when
it was opened or the criteriafor it.

[38] Hedid not have any specific stock trading experience before 2001. He took a
course in February 2001 with the Canadian Securities Ingtitute and paid $415 for it.
Anyone could take it. It is for someone who wishes to be a licensed broker. He took
it for knowledge only and not because he wanted to be a broker. He took the course
to get the manuals and reading material. There were no classes. He read reports at
night after the market closed. He also read newspapers.

[39] With respect to his wife's sports career, he was her assistant coach, media
manager and discussed her training program. He also organized interviews. He went
to Australiaaround August 2000 in an effort to help her. He believed that on paper he
had enough money to do that.

[40] When he left Emergis he received a nine months salary of $112,500 and a car
alowance of $800 per month.
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[41] He was asked about an interview he did with Radio Canada where he was
guoted as saying that he left his new job to be with his wife. He said that he was her
assistant coach, her “secret weapon” and her manager. She also had a team of
coaches around her.

[42] He discussed her training schedule and talked about setting up interviews but
that did not take a lot of his time. He also assisted her financially. He could be
looking at the internet when he was away at events. He could check the stocks at
internet cafes.

[43] He was in Sydney, Australia for one week; Hawaii for a weekend; at the
Olympics for four weeks and in Cancun, Mexico for five days.

[44] Hewasreferred to his Curriculum Vitae in Exhibit R-1, Tab 20 where he said
that he had resigned his position at Emergis to become a trader. He said that this was
an attempt to explain why he was not working.

[45] Heidentified his Curriculum Vitae in Exhibit R-1, Tab 20, which he presented
when he was applying for ajob at Platform but it did not indicate that he was a trader.
His explanation was that he did not want to show that he was a failed trader, but
instead wanted to capitalize on the “Olympic theme’. Also, he did not think that it
was important to indicate that he was atrader in shares.

[46] Hedidinclude businessincome in his 1996 income tax return which was from
Fridge Rentals. In 1998 he included employment income from Emergis aswell asin
1999. There was no business income. The situation was the same in 2000. He also
reported taxable capital gains from the disposition of three different groups of shares.

[47] He said, “I assume that | gave my business information to my accountant. |
discussed what | was doing that year. | told him that | was in the business of trading
shares. He made a mistake; it should have been treated as income. We did not discuss
the advantages or disadvantages of reporting it as business income or capital gains or
losses”.

[48] In 2001 he went into more detail with his accountant and he told him that they
should treat him as atrader in 2001.
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[49] On the day that he left Emergis he could have sold his shares and made
$7,000,000 to $10,000,000. In December when he exercised his options the shares
were trading at $42 per share.

[50] After looking at his 2001 income tax return found in Exhibit R-1, Tab 15, he
agreed that Nortel did pay dividends of $2,121.06 in 2001. He also reported business
income from his consultant business and more from sales, commissions or fees of
$1,235,550 and showed a net loss of $586,889.95.

[51] His accountant made the so-called election as seen on pages 27 and 28 of his
2001 income tax return. But it was not made based upon his losses. There was no
discussion about filing an amended return for the year 2000.

[52] He did not clam any expenses for the home for his business as a trader
because he owned all of the equipment. The Emergis shares he sold in the year 2000
were not part of the optionsin question here.

[53] He admitted that in the year 2001 that he claimed no business expenses for the
use of his home for his trading business but did claim them for his consulting
business. He l€eft that up to his accountant.

[54] Hedid not report a capital gain in 1999 because he must have broken even or
lost.

[55] Hedid not do much actual trading but he was watching the market continually
because the market was so volatile and he was trying to pick the right timeto sell. He
was trying to understand what was going on in the market.

[56] He sold the first group of the sharesin question in 2001 because he was told to
diversify or pay back the loans. The lenders knew that tech stocks were not doing
very well so they changed the margins and said that if he did not sdll then, they
would.

[57] Inre-direct he said that establishing the direct trading account was not a part of
the steps he took to become atrader.

[58] Irving Gurau has been a chartered accountant for 30 years. The Appellant was
a client of his during the years in question. Sometimes the Appellant brought
documents to his office and sometimes he sent them in. He referred to him as a *last
minute person’ or a‘once ayear client’.
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[59] He did not necessarily meet with his client before the return was signed. His
client was not a sophisticated person. He left it up to his accountant to do as he felt
proper.

[60] He agreed that the 2000 return of the Appellant showed no business income
and the proceeds of the share dispositions were treated as a capital gain.

[61] In the year 2000 the Appdlant would have talked to him about leaving
Emergis but he could not remember if they discussed his intentions. “Given the
lateness of the date | must just have taken the information and put it in asit was’.

[62] However, inthe year 2001 he met with the Appellant and discussed his actions
during the year. He told him that he was a trader and prepared his 2001 return as
such.

[63] He said, “in 2000 | cannot imagine that | would have put my mind to this
guestion. We did in 2001".

[64] Hisposition was that he had more time to think. He did not reflect back on the
way the 2000 return was filed. He should have reported it as income. He further said,
“the department did not seem too receptive to my filing an amended return for the
year 2000”.

[65] Hedenied that in 2001 the return was filed asincome as opposed to capital just
because there was aloss.

[66] In 2001 the Appellant was highly leveraged; he took courses; he had all the
services and he had the time to check the markets. It really seemed that he was in
business.

[67] In cross-examination he said that the information he had evolved out of the
discussions he had with the Appellant. He did not say that he was having trouble with
these losses but afterwards it came up about what he was doing.

[68] It was his suggestion that the manner of reporting should be changed. It was
his decision to describe the Appellant as atrader.

Argument on Behalf of the Appdllant
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[69] Asindicated by counsd for the Appellant in his opening statement, he argued
that the issue before the Court was whether or not the losses incurred in disposing of
his shares (stock option shares) in Emergis were income (non-capital losses) or
capital losses.

[70] Inthe present scenario the Minister has deprived the taxpayer of the right to set
off the losses as against income while taxing the benefits asincome.

[71] 1n 2000 when the Appellant left his active employment he embarked on a plan
to deal in shares as an adventure in the nature of trade. One test to be applied, were
thereindicia of atrader in shares?

[72] There is substantial evidence of his intention to become a trader. He had a
great dea of entrepreneurial knowledge through his various jobs and his training
which culminated in his special knowledge which he acquired while working for
Emergis.

[73] In 2000 when he left Emergis he started a plan to trade his option shares. This
plan was to sell the shares a the best price when he exercised his options on
December 2, 2000. The purchase of the shares was fully financed and managed
through aleveraged account. He then embarked upon this trading business.

[74] As aresult of the ‘dot com’ crash and the devaluation of the shares he was
forced to sell and repay the debt he had incurred in buying them.

[75] The acquiring of the Emergis shares was an adventure in the nature of trade. It
Isimportant as to what the taxpayer’ s intention was when he acquired the shares. Y e,
In cross-examination, not one question was asked about hisintention.

[76] We have the uncontradicted evidence of the Appellant that his intention was to
trade. Indicia of trading are not a necessary finding to support this intention even
though it would support such a finding. In this case we have the intention as
established by the Appellant’ s evidence together with indicia of trading.

[77] The Appélant’s plan was foiled by the market conditions. If the Appellant had
profited from the sale the Minister would have had an overwhelming case to include
these profits on account of income. We have Mr. Baird's evidence of his intention to
trade but we also have evidence that he was involved in an adventure in the nature of
trade.
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[78] When the Appellant took up his options he borrowed substantial funds to pay
for the shares ($700,000 +). He was fully leveraged. He could have sold the shares at
that time and made millions and retired the debt. He did not.

[79] He could have sold part of the shares, paid off his debt and then kept the rest of
the shares as an investment (if hisintention was to invest). He did not.

[80] Based upon his specia knowledge of the markets and in particular, the tech
industry and Emergis, he risked it al. There could only be one reason why someone
like him would do that. He expected to make a bigger profit. He speculated that he
would make more. That is evidence of an adventure in the nature of trade. That is
enough to dispose of this case.

[81] There was no evidence of the posshbility of dividends so as to find an
investment intention. Now the Minister seeksto add insult to injury.

[82] Hereferred to Howard v. R* where Justice Sheridan decided a case in favour
of the taxpayer which is on al fours with the present case. There Justice Sheridan
elevated the taxpayer to atrader not just as one involved in an adventure in the nature
of trade.

[83] Counsd referred to the case at bar as afactual case.

[84] Just because you are not selling does not mean that you are not involved in an
adventure or concern in the nature of trade if there is a reason for not sdlling. His
fallure to sell was irrdlevant. It was his intention and knowledge that that was
important. Thereis no presumption that the shares are being held as capital®.

[85] The proper test is whether the taxpayer at the time of purchase, intended to
resall the shares at a profit as soon as possible®. Here as there, Mr. Baird had made a
significant acquisition and wasrisking it al.

[86] It is not conclusive that he did not sdll at the first opportunity. As to the
frequency of transactions, one would be enough. It is irrelevant that he continued to
hold until he was forced to sell”.

112008] 3C.T.C. 2398.

2Howard v. R.., supra, at paragraph 31.

®Howard v. R.., supra, at paragraph 33.

Robertson v. R.., [1998] 3 C.T.C. 147 (Fed. C.A.) a paragraph 20.
*Howard v. R.., supra, at paragraph 39.



Page: 11

[87] The best evidence of his intention is the fact that he held on to them when he
could have sold at a profit.

[88] The shares that were sold in 2000 were not the options shares. This is not a
case where he treated them in one way in one year and then in a different way in
another year®.

[89] This case is about the treatment of his option shares. Mr. Baird and his
accountant’s treatment of his option shares were consistent. The 2000 year
disposition of the sharesisa‘red herring’. The only evidence as to his intention when
he acquired his option shares was for a later profit. There were no dividends on the
sharesinissue. Thiscaseison al fourswith the Howard, supra, case.

[90] Apart from the Appdlant’s specia knowledge of the markets and particularly
of the shares in issue, there are additional indicia of trade. He opened a direct trading
account; he watched it continuoudly; it was a non-review account and he had access
to information that only traders would have. It isirrelevant that others could have the
same access to information, because he testified that he used that information.

[91] It does not matter how much time he spent on trading if it is an adventure in
the nature of trade. He left his job and he was not living with his wife. Even if he
were employed full-time, it still could have been an adventure in the nature of trade.

[92] Just because he was forced to sell some sharesin 2001 and did not want to sell
his Emergis shares does not mean that he was not in business. The market was flat
and he was monitoring it. By the time of the second disposition in 2002 he had given
up. He had to sell to cover his debt. He never fulfilled his plan. His dispositions were
forced upon him by market conditions. This had none of the markings of an
investment. The very nature of the manner of acquiring the shares leads to only one
conclusion, that this was an adventure in the nature of trade.

[93] The appeals should be alowed with costs.

Argument on Behalf of the Respondent

[94] Counsd for the Respondent referred to the case of Irrigation Industries Ltd v.
Minister of National Revenue® to review what he concluded were the general

®Howard v. R.., supra, at paragraph 44.
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principles. The Court stated at paragraph 13 that “It is difficult to conceive of any
case, in which securities are purchased, in which the purchaser does not have at |east
some intention of disposing of them if their value appreciates to the point where their
sale gppearsto befinancialy desirable”.

[95] Itisnot enough to argue that since he intended to sell them at a profit that that
Is enough to constitute an adventure in the nature of trade. At paragraph 14 the Court
went on to say, “ | think that there must be clearer indications of ‘trade’ than this’
(meaning the purchase on an isolated basis and not as a part of his regular business)
“before it can be said that there has been an adventure in the nature of trade”

[96] There must be a clearer intention of trade. Intention to sell it at a profit is not
enough.

[97] InRajchgot v. R’, the Court stated at paragraph 17:

The critical factor in determining whether a taxpayer’s acquisition of a property is
for the purpose of investment or business is the intention of the taxpayer at the time
of the acquisition of the property. Intention is to be ascertained from the appellant’s
whole course of conduct.

Counsel opined that the exercise of an option is not indicative of atrade.

[98] With respect to frequency of the trades, the Court in Sandnes v. R® did not
consider that 11 trades were sufficient to indicate atrader in securities, neither did the
Court consider that the likelihood of dividends was a significant factor.

[99] Counsd referred to Funk v. Minister of National Revenue’ at paragraph 20
which concluded that:

... It would seem to be now well settled that an accretion to capital does not become
income merely because the origina capital was invested in the hope and expectation
that it would risein vaue.

[100] As set out in Sullivan Estate v. R™ at paragraph 21 it was observed by the
Federa Court:

®[1962] C.T.C. 215(S.C.C).
"[2005] 2 C.T.C. 2262.

82004 DTC 2466.

91965 CarswelINat 90.

10[1990] 1C.T.C. 170 (F.C.T.D.).
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| may, nevertheless, be permitted to repeat an observation | have made in other cases
dealing with a taxpayer’s intention, the favourable determination of such intention
being basic to the plaintiff's case. Statements or affirmations by a taxpayer of an
intention is always evidence in the case. The weight to be given to such assertions
however will be in more or less direct proportion to more objective evidence which
is either more consistent with the stated intention or more inconsistent with it. When
taken together, these two components, one way or the other, may together make for
persuasive if not always conclusive evidence.

[101] Counsel opined that the subjective evidence of Mr. Baird is not consistent with
the objective evidence.

[102] The Appellant stated in his evidence that he was atrader from the time he quit
hisjob in February 2000 until April 2001 when he took a job with Platform. A letter
from his accountant said that he spent an inordinate amount of time on this business
and yet his Curriculum Vitae given in response to an undertaking made no mention
of trading.

[103] Further he did not mention that he spent time training his wife when he created
this Curriculum Vitae. This would have taken away from the time he could have
spent on any trading business. The best objective evidence of his intention is the
Curriculum Vitae that he created for Platform. This was Exhibit R-2. It was created
to inform his prospective employers about his experience. He told them that he
resigned from his position at Emergis for the purpose of assisting in the training and
coaching of hiswifein her quest to make the Canadian Olympic team.

[104] This Curriculum Vitae was created after his aleged trading business would
have ended. This was the present evidence of his intention when he resigned. He did
not take up the options until December even though he resigned in February. He took
up these options only because they were about to expire. How could he say that he
left to go into business when he did not exercise these options until December 2000.

[105] From the time he left his job until he exercised his options he spent the time
looking after hiswife' s athletic ambitions.

[106] What risk was there when he exercised these options? They were worth
millions and he only borrowed $700,000.

[107] Counsdl disagreed with the Appellant’s argument that the case at bar was on
all fours with Howard, supra. The Howard case dealt with a taxpayer who was till
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employed in the business of share acquisition while the Appellant here was receiving
aretirement package.

[108] In Howard, supra, the taxpayer did not sell even when the share price was
increasing because he did not want to sell his shares while he was actively promoting
their acquisition by would-be purchasers.

[109] In the case at bar the Appellant did not buy more shares and did not sdll any.
He was looking into one particular share and had to be told to diversity.

[110] If he was atrader, why not sell them before they fell below the price at which
he purchased them?

[111] It may be that the capital gain in 2000 is not the subject matter of the sharesin
this case but his action in other years is material. When there was a loss he treated
them as income and when there was a gain he treated them as capital.

[112] Counsd referred to the case of Lager v. The Queen™ but said that case was
different because it was not an option case and there was a rea chance of loss when
the shares were purchased but that is not the case here. There was no risk. All we
have here is his own sdf-serving evidence in his favour. Against him is the
Curriculum Vitae that he filed and the Radio Canada interview. This is clear,
objective evidence of hisintention to help hiswife pursue her Olympic dreams.

[113] His explanation as to why he did not include his trading business in his
Curriculum Vitae presented to Platform, that he was ashamed of his failure, does not
ring true because the Curriculum Vitae was created before he suffered hisloss.

[114] In 2000 he had very few transactions, he exercised his options in
December 2000 and he reported his disposition as capital gains.

[115] In 2001 he bought Celestica shares, (after he was employed at Platform);
Nortel (March 2001); Research in Motion (March 2001); Dell Computer (2001) and
sold thefirst of the Emergis shares.

[116] In 2002 the only activity was in salling the rest of his Emergis stock. He
purchased Vector after he started with Platform.

1[1997] 3C.T.C. 2119.
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[117] He said that he spent most of his time trading. Are these the actions of
someone who said that he quit his job with Emergis to help his wife as can be seen
from the Curriculum Vitae and the Radio Canada interview?

[118] He did no research for these shares. They were handed to him on a platter.
What he might have done was to keep his eye on them because he had a deadline to
take up his options.

[119] His 2000 return was donein April 2001. He said that he discussed his business
with his accountant but his accountant said he did not remember any discussions
about his business for the 2000 taxation year.

[120] For the 2001 taxation year the Appellant’ s accountant made the election based
upon his taxable position and how to treat it. Further, his accountant had another
client whose position sparked his recommendations for the Appellant. There was no
need to elect under the Income Tax Act. It was an act of desperation. Further he did
not file an amended return for the year 2000.

[121] Thiswas opportunistic tax planning triggered by the lossesin those years.

[122] He did not clam any expenses for an office in his home but he did for his
consulting business.

[123] Credibility is fundamental here, the differences between the Curriculum Vitae
and the context speaks volumes here. There was no business.

[124] The Appellant had a selective memory. He went into great detail about his
experience but when asked about how much time he spent with his wife, he did not
know. He could not remember when he switched to his premium account.

[125] An adverse inference must be drawn because the wife did not testify. It could
have substantiated his evidence.

[126] The appeals should be dismissed, with costs.
Rebuttal

[127] In rebuttal counsel for the Appellant took issue with the way that counsel for
the Respondent dealt with the evidence of the accountant.
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[128] Further he suggested that the Respondent was basing his whole case upon two
things, the Radio Canada interview and the two Curriculum Vitaes. This is not a
guestion of credibility.

[129] After the Appellant exercised his options his actions are the most objective
evidence of hisintention. This conduct showed that he was involved in an exercise in
the nature of trade. He was forced to exercise his options when he did and he waited
to sall because theright timeto sell had not arrived.

[130] Mogt of his time was not spent with his wife. There was risk. He had shares
worth $7,000,000 and decided not to sell. That was arisk.

[131] After he left Emergis he ill had more specia knowledge than the ordinary
trader. That does not diminish the fact that he was involved in an activity or
adventure in the nature of trade.

[132] Why did he not borrow more? He could not. The 62,000 shares acquisition
was an adventure in the nature of trade. It is not conclusive that he did not make more
trades. There was no evidence of investment. Most of the Minister’s argument was
based upon histrading and not hisintention.

Analysis and Decision

[133] As counsdl for the parties argued, there are two issues in this case. The first
issue is whether the actions of the Appdllant in selling his share of Emergis in the
taxation years 2001 and 2002 were “an adventure or concern in a nature of trade’.
The second issue is whether the Appellant, during the relevant period was carrying
on the business of stock trading (atrader).

[134] If the Court should find that the Appellant was carrying on an adventure or
concern in the nature of trade, it need not go further and the Appellant would be
entitled to the relief he seeks. However, the Appdlant has argued that he was a
“trader” in shares and was therefore carrying on a “business’ under the Act and was
therefore entitled to claim any losses from such activity as anon-capital loss.

[135] Counsdl for the Appellant argued most emphatically that the intention of the
Appdlant from the outset was to hold the shares until he could sell them at a profit
and this finding alone would be sufficient to alow him to have the deductions that
the Minister has denied him.
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[136] However in Irrigation Industries Ltd., supra, Justice Martland of the Supreme
Court of Canada concluded that the issue cannot be decided on that basis done. He
said, “1 think that there must be clearer indications of “trade” than this before it can
be said that there has been an adventure in the nature of trade’.

[137] He also opined that “It is difficult to conceive of any case, in which securities
are purchased, in which the purchaser does not have at least some intention of
disposing of them if their value appreciates to the point where their sale appears to be
financially desirable’.

[138] Further, he did not think that it was a significant factor whether the shares
were purchased with the taxpayer’ s own money or with borrowed money.

[139] Counsd for the Appellant seemed to conclude that this was an important factor
which would tend to show that he was involved in an adventure in the nature of trade.

[140] He also took exception to what he considered to be a substantial failure on the
part of counsel for the Respondent in not asking any questions of the Appellant,
when he testified, asto hisintentions.

[141] The Court does not consider this to be any weakness in the Respondent’ s case.
The Appellant’s evidence from the beginning was that his intention was to hold the
shares and sell them later at a profit. It is extremely unlikely that he would have
responded any differently to any question abut hisintention if so asked by counsdl for
the Respondent.

[142] Counsd for the Appellant said that in this case we have “intention together
with indicia of trade”. However this Court is satisfied that the most substantial
evidence about the Appellant’s intention here was his declared intention, after the
fact and the number of trades that he did were not so substantia asto clearly indicate
that he was a“trader”.

[143] Hisdeclared intention must be corroborated by his whole course of conduct. In
this case the Court is satisfied that his course of conduct does not lead to the
conclusion that he was atrader.

[144] The Court concludes that the exercise of his options, in itself, is not indicative
of a “trader”. It is of dignificance that the options came about as a result of his
employment and not because of any actions of the Appellant in the market place.
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[145] The Appellant argued that the evidence shows that he did not receive any
dividends from the shares in question and that that supports his stated contention that
the acquisition of the shares were not on account of capital.

[146] However one could just as easily hold non-dividend bearing shares for the
purpose of investment if the taxpayer believed that they would rise in vaue in the
future.

[147] Counsd for the Appellant placed great reliance upon the case of Howard v. R,
supra, and concluded that the case at bar is on al fours with the Howard case. In that
case, Justice Sheridan concluded that the taxpayer was elevated to the position of a
trader because of his special knowledge of the market.

[148] This Court makes no conclusion as to whether “specia knowledge® of the
market alone would be sufficient to raise a taxpayer to the position of trader, but it
would think that this would only be one factor that would have to be taken into
account in considering the more important factor of the “ Appellant’s whole course of
conduct” asreferred to by Justice Rip, as he then was, in Rajchgot v. R., supra.

[149] In Vancouver Art Metal Works Ltd. V. R, the Federa Court of Apped
indicated in paragraph [13] that,

... Itis, however, a question of fact to determine whether on€e's activities amount to
carrying on a trade or business. Each case will stand on its own set of facts.
Obvioudy, factors such as the frequency of the transactions, the duration of the
holdings (whether, for instance, it isfor aquick profit or along term investment), the
intention to acquire for resae at a profit, the nature and quantity of the securities
held or made the subject-matter of the transaction, the time spent on the activity, are
al rdevant and helpful factors in determining whether one has embarked upon a
trading or dealing business.

[150] There are similarities between the case at bar and Howard, supra, but the cases
are not on all fours as was suggested. Significantly as pointed out by counsel for the
Respondent, that case dealt with someone who was still engaged in the business and
the learned trial judge concluded that he was in the dua role of a manager and
promoter. He was paying attention to the market to such an extent that he
characterized it by saying, “paying attention to the market was my daily living and
breathing focus.”

12[1993] 2 F.C. 179.
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[151] That cannot be said to be the case at bar.

[152] Further, as indicated, the taxpayer in Howard was actively promoting the
acquisition of the Company’ s sharesto prospective investors.

[153] The Court must have been duly impressed by these actions of the taxpayer in
making the finding that it did in Howard, supra. The factua Situation in the case at
bar isnot smilar to these facts.

[154] In the present case the Appellant was not buying more shares and he only sold
his shares when he was told to do so by Price Waterhouse to diversify his holdings.
Surely this was not the actions of atrader. He was basically locked into one category.

[155] The Court is satisfied that the Appellant was not acting like a“trader” when he
held on to the shares for such along period of time even when they were continually
decreasing in value. Surely if he was a trader with knowledge of the market as he
indicated, he would have sold the shares before he was forced to do so. That ishow a
“trader” makes money or eliminates or minimizes hislosses. He buys and sdlls.

[156] The Court agrees with the submission of counsel for the Respondent that even
though the treatment of the portfolio as a capital gain in the year 2000 was not with
reference to the shares in issue in this case, his actions in previous years in treating
some of his portfolio as capital is certainly relevant.

[157] Counsdl for the Respondent distinguishes Lager v. R, supra, on the basis that
unlike the shareholder in that case, the present Appelant had no risk because he
obtained the shares as a result of an option when the shares were worth much more
than he paid for them. That was true but he did have to borrow money to purchase
them and at one time he was forced to diversify his portfolio or pay back the
borrowed money. That was certainly arisk.

[158] In that case however, the Court was satisfied on the evidence that the
Appdlant did not act as an investor. The evidence before this Court does not satisfy
the Court that the Appellant here, so acted.

[159] In this case the Court is satisfied that the Appelant spent a considerable
amount of time in managing, investing and being involved in hiswife straining. This
was consistent with his statement made to Petro Canada that he was basically giving
up hisjob with Emergisto help hiswife achieve her goals as an * Olympian”.
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[160] This was aso consistent with the information contained in his Curriculum
Vitae that was prepared for his interview with Platform where he did not make any
reference to being atrader in shares.

[161] The Court is satisfied on the evidence that following his departure from
Emergis he spent the majority of his time assisting in and following his wife's career
as an athlete. He spent some of his time checking the stock market and to a certain
extent buying shares and even selling some of those shares. However his actions in
buying and selling these shares were not as a “trader”. His actions in checking the
stock market when he was on the road with his wife and in the evenings at home
were not the actions of a trader and do not bring the Appellant within the factual
situation as found by the Court in Howard, supra.

[162] The Court was not impressed by the evidence of the accountant. His evidence
was to a certain extent inconsistent with the evidence of the Appellant himself. The
accountant said that he had not necessarily met with his client before he signed the
income tax returns. He also said that he could not remember if the Appellant
discussed his intentions with him after he left Emergis but due to the lateness of the
date when the returns were completed he would have merely taken the information
he received and completed the returns.

[163] The Appdlant said that he had discussed his business intentions with his
accountant. This inconsistency cannot be explained by the accountant’s statement
that the Appellant was not a sophisticated person with respect to taxation matters.

[164] It is not reasonable to conclude that the Appellant would have gone into a
business of stock trading without talking to his accountant about it and furthermore
the Court is satisfied that it would not be reasonable for the Appellant to have no
discussions about his actions during the year if he had truly started a business of
stock trading.

[165] It isto be noted that it was the accountant who took the action to describe the
Appédllant as atrader in sharesin 2001 and not the Appel lant.

[166] The Court further finds the accountant’ s explanation as to why he changed the
designation in 2001 to that of atrader not to be reasonable. He said that he could not
imagine that he would have put his mind to this question when preparing the returnin
2000 but if we accept the evidence of the Appellant it is clear that they did talk about
it.
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[167] It is aso clear that the accountant did not file an amended return for the
2000 taxation year even after he decided that the Appellant was a trader in 2001. His
explanation that Canada Revenue Agency did not seem amenable to this action is not
areasonable explanation if he had properly concluded that he was atrader.

[168] It would aso appear that this situation became apparent to him only because
he had another client who was a trader in similar circumstances and not because of
anything that the Appellant had told him.

[169] The Appedllant’s explanation as to why he did not include his trading business
in his Curriculum Vitae for Platform was not reasonable.

[170] The Court is satisfied that the explanation suggested by counsel for the
Respondent is more likely to represent the true situation in light of all of the evidence
given at trial. He suggested that it was opportunistic tax planning triggered by the
lossesincurred in those years.

[171] It is dso significant that the Appellant did not report any office in the home
expenses with respect to his alleged trading business whereas he did clam such
expenses with respect to his consulting business.

[172] The Court must also draw a negative inference against the Appellant because
his wife did not give evidence. Certainly one could have expected her to have been
able to give relevant evidence with respect to the Appelant’s business and, in
particular, could have testified as to the amount of time that the Appellant spent
during the relevant years on her training and travelling with her to many places where
she took part in sports events.

[173] On the basis of al of the evidence and any reasonable conclusions that the
Court is entitled to draw from the evidence, the Court is satisfied that the Appellant
has failed to establish on a balance of probabilities that he was atrader or involved in
an adventure in the nature of trade, during the yearsin issue.

[174] The Appellant’s activity of buying and selling shares during the 2001 and
2002 taxation ears does not congtitute a business as defined in subsection 248(1) of
the Act and the losses incurred during those years resulting from the disposition of his
shares were not losses from a business under subsection 9(2) of the Act but were
capital losses pursuant to subsection 9(2) of the Act.
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[175] The Appdlant is not entitled to carry forward non-capital losses during the
2003 taxation year that results from the disposition of shares in the 2001 and
2002 taxation years.
[176] The appeals are dismissed with costs.
Signed at Ottawa, Ontario, this 2™ day of February 2009.

“T. E. Margeson’
Margeson J.
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