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JUDGMENT 
  

Upon motion by the respondent with respect to an appeal from assessments 
made under the Income Tax Act for the 2003, 2004 and 2005 taxation years, it is 
ordered: 

 
1. the appeals with respect to the 2003 and 2004 taxation years are 

quashed, 
 

2. the parts of the notice of appeal that relate to the 2003 and 2004 taxation 
years are struck out, and 

 
3. the motion is otherwise dismissed.  
 

The respondent shall file a reply to the notice of appeal with respect to the 
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assessment for the 2005 taxation year no later than June 30, 2010.   
 

Each party shall bear their own costs in respect of this motion. 
 
 
 Signed at Toronto, Ontario this 22nd day of April 2010. 
 

“J. M. Woods” 
Woods J. 
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REASONS FOR JUDGMENT 

Woods J. 
 
[1] The appellant, Leanne Leeman, has instituted an appeal under the informal 
procedure in respect of assessments made under the Income Tax Act for the 2003, 
2004 and 2005 taxation years. The issue concerns the inclusion in her income of a 
tuition benefit paid by her employer, Wilfrid Laurier University.  
 
[2] Before me is a preliminary motion brought by the respondent for an order 
striking the notice of appeal. Orally at the hearing, counsel for the respondent also 
requested that the appeals for these years be quashed.  
 
[3] The notice of motion also asks for relief with respect to the appeal for the 2006 
taxation year. It is not necessary that I deal with this part of the motion because the 
appellant confirmed at the hearing that the notice of appeal was not intended to 
encompass the 2006 taxation year.  
 
[4] The grounds for the motion are that the notice of appeal is not validly 
instituted because a condition precedent, namely the service of a notice of objection, 
has not been satisfied.  
 
[5] The relevant provision is subsection 169(1) of the Act. It provides: 
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169(1) Where a taxpayer has served notice of objection to an assessment under 
section 165, the taxpayer may appeal to the Tax Court of Canada to have the 
assessment vacated or varied after either  

 
(a)  the Minister has confirmed the assessment or reassessed, or 
 
(b) 90 days have elapsed after service of the notice of objection and the Minister 

has not notified the taxpayer that the Minister has vacated or confirmed the 
assessment or reassessed,  

 
but no appeal under this section may be instituted after the expiration of 90 days 
from the day notice has been mailed to the taxpayer under section 165 that the 
Minister has confirmed the assessment or reassessed. 

 
[6] In support of its position, the respondent filed an affidavit of Stephanie Fong, a 
litigation officer with the Canada Revenue Agency. The affidavit states in part:  
 

2. I have charge of the appropriate records of the CRA, which I believe are 
accurate, and have knowledge of the practices of the CRA. 
 
3. I have examined the records relating to the appeal of Leanne Leeman, the 
Appellant, in respect of the 2003, 2004, 2005 and 2006 taxation years (the 
“Records”).  
 
4. The Records disclose that the Minister of National Revenue (the “Minister”) 
assessed the Appellant’s tax liability for the 2003, 2004, 2005 and 2006 taxation 
years on April 1, 2004, April 18, 2005, May 4, 2006 and April 19, 2007 
respectively. 
 
5. The Records disclose that the Minister reassessed the Appellant’s tax 
liability for the 2003 and 2004 taxation years on March 6, 2006 and August 31, 2006 
respectively. 
 
7. The appellant did not file a Notice of Objection to the 2005 Notice of 
Assessment referred to in paragraph 4 above with the Minister.  
 
8. The Appellant did not file Notices of Objection to the Notices of 
Reassessment for the 2003 and 2004 Notices of Reassessment referred to in 
paragraph 5 above.  

 
[7] The information in the affidavit in relation to the 2003 taxation year appears to 
be inaccurate or incomplete. The appellant introduced into evidence a notice of 
assessment dated August 31, 2006 for the 2003 taxation year. The respondent 
acknowledges that an assessment was issued on that day. Nothing turns on this in this 
motion, except that it calls into question whether Ms. Fong was thorough in the 
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preparation of the affidavit.  
 
Discussion 
 
[8] The question to be decided is whether a valid notice of objection was served 
for each of the three taxation years at issue. It is clear that an appeal may not be 
instituted under s. 169(1) of the Act unless an objection has been served: Bormann v. 
The Queen, 2006 FCA 83, 2006 DTC 6147.   
 
[9] It is the position of the respondent that a notice of objection was not served for 
any of the 2003, 2004 or 2005 taxation years.  
 
[10] The appellant testified briefly that, in several pieces of correspondence with 
the CRA, she had made her objection clear that the tuition benefit should not be 
taxable. 
 
[11] In addition to this testimony, which was very general, the appellant also made 
specific reference to the following: 
 

a) a letter requesting relief dated May 17, 2006; 
 
b) a notice of objection that was filed on or before April 30, 2007 by 

including it in the appellant’s tax return for the 2006 taxation 
year; and 

 
c) a notice of objection dated April 25, 2008 which states that it 

relates to the 2006 taxation year.   
 

[12] As for the document in (a), it was not introduced into evidence but the 
respondent acknowledges its existence.  
 
[13] The respondent submits that the letter dated May 17, 2006 was not a notice of 
objection but was a request for interest relief under fairness legislation. 
 
[14] The appellant acknowledges that the letter requested interest relief but she 
submits that the letter also made it clear that she disagreed with the income inclusion 
as well. 
 
[15] I am not satisfied from the evidence that this letter was intended as a notice of 
objection within the meaning of section 165 of the Act. There is not sufficient 
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evidence that the letter was a request to review the income inclusion of the tuition 
benefit as opposed to a request for a waiver of interest under fairness legislation.  
 
[16] As for the document in (b), this document was also not introduced into 
evidence. The appellant testified that the form she used was from the CRA website 
and that she attached it to her 2006 income tax return that was filed before April 30, 
2007. 
 
[17] The appellant’s evidence with respect to this notice of objection was brief, 
and for the most part it was not challenged on cross-examination. 
 
[18] The respondent, who has the burden of proof with respect to this issue, relied 
on the affidavit of Ms. Fong to establish that this document was not served. However, 
Ms. Fong was not available at the hearing to be cross-examined on her affidavit, 
notwithstanding that the appellant had given notice through the notice of appeal that 
she was taking the view that objections had been filed.  
 
[19] In these circumstances, I conclude that the burden of proof has not been 
satisfied by the respondent with respect to document (b). I find that a notice of 
objection was properly served on or before April 30, 2007.  
 
[20] This is sufficient to validate the notice of appeal for the 2005 taxation year 
because the deadline for serving the notice of objection for that year was April 30, 
2007 (i.e., one year after the filing deadline for the 2005 tax return).  
 
[21] Document (b) does not save the appeal for the 2003 and 2004 taxation years, 
however, because the deadline for serving the notice of objection for those years was 
November 29, 2006 (i.e., 90 days after the mailing of the assessments). 
 
[22] It is not necessary for me to consider the document in (c) because it was served 
beyond the time deadlines for all years.  
 
[23] In light of the above, I conclude that: 
 

a) the appeal with respect to the 2003 and 2004 taxation years shall 
be quashed, 

 
b) the parts of the notice of appeal that relate to the 2003 and 2004 

taxation years shall be struck out, and 
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c) the motion will otherwise be dismissed.  
  
[24] The respondent shall have until June 30, 2010 to file a reply to the notice of 
appeal for the 2005 taxation year.  
 
[25] Each party shall bear their own costs in respect of this motion. 
 
 

Signed at Toronto, Ontario this 22nd day of April 2010. 
 

“J. M. Woods” 
Woods J. 
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