
 

 

 

 

Docket: 2011-94(EI) 

BETWEEN: 

ESTHER BOUCHER, 

Appellant, 

and 

 

THE MINISTER OF NATIONAL REVENUE, 

Respondent. 

 

[OFFICIAL ENGLISH TRANSLATION] 

 

 

ORDER 

      Upon a written motion by counsel for the appellant for an application for 

judgment for failure to give notice of a reply from the respondent within the time 

limit set out in the Tax Court of Canada Rules of Procedure (General Procedure) 

(the “Rules”);  

 

       Upon reading the affidavit of Ms. Françoise Bienvenue, filed; 

 

       And upon hearing what was alleged by the parties; 

 

The motion is dismissed, and the respondent’s application to allow the late 

service of the reply is granted, and the appeal will be heard on the basis that the facts 

alleged in the notice of appeal are presumed to be true.   

 

Signed at Ottawa, Canada, this 14th day of June 2011. 

 

 

“B. Paris” 

Paris J.
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REASONS FOR ORDER 

 

 

Paris J. 

 

[1] The appellant, Esther Boucher, is bringing a motion to obtain a favourable 

judgment following the respondent’s failure to give notice of a reply to the notice of 

appeal within the time limit stipulated at paragraph 12(2)(a) of the Tax Court of 

Canada Rules (the “Rules”) respecting the Employment Insurance Act. Paragraph 

12(2)(a) stipulates the following:  

 
(2)(a) The Minister shall file the reply at the Registry and serve it on the appellant or 

intervener, or both, as the case may be, within 60 days from the day on which the 

notice of appeal or notice of intervention was served on the Minister, or within such 

longer time as the Court, on application made to it within those 60 days, may allow. 

 

[2] Though the respondent filed her reply to the notice of appeal in the Court 

Registry on the sixtieth day following service on the Minister of the notice of appeal, 

the reply was not served upon the appellant. In fact, on the sixty-first day, the 

respondent filed an amended response to the notice of appeal with the Registry and 

served it upon the appellant.  
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[3] In a statutory declaration, Françoise Bienvenue, the Canada Revenue Agency 

(the “CRA”) officer responsible for Ms. Boucher’s file explains what happened as 

follows:  

 

[TRANSLATION]  

 
[...] 

 

3. On March 15, 2011, while I was not physically present at my workplace, my boss, 

Mr. Jean Laporte, noticed that the reply in this docket had not been filed and that the 

time limit set by the Tax Court of Canada Rules expired the same day.  

 

4. As a result, Mr. Laporte filed a reply in my name—urgently and by fax—with the 

Registry of the Tax Court of Canada. 

 

5. When he filed the reply, on March 15, 2011, my boss only had access to a paper 

copy of my reply to the notice of appeal, which contained the wrong name of the 

Deputy Attorney General and did not indicate the date of signing.  

 

6. Consequently, Mr. Laporte expected me to file an amended response on the 

following day.  

 

7. Both my boss and I were under the impression that we benefitted from additional 

time to serve a reply upon the appellant as the Rules of this Court allow in tax 

matters.  

 

8. The following day, March 16, 2011, I electronically filed an amended reply to the 

notice of appeal, and I served the appellant’s representative with the amended reply 

by registered mail. The only items that differed from the initial reply were the name 

of the Deputy Attorney General and the date of signing. 

 

9. My boss and I believed that serving the amended reply was sufficient and that it 

was not necessary to serve the appellant with the unamended reply because it 

contained a few mistakes. 

 

10. My boss and I sincerely believed that serving the appellant with a reply a day 

after filing the reply did not breach any rules of procedure and would not prejudice 

the appellant.  

 

[4] The appellant claims that the Court should allow her appeal because the reply 

that had been filed with the Court on March 15 was never served on her and because 

the respondent did not file an application within the 60-day period set out at 

paragraph 12(2)(a) of the Rules for additional time to serve the reply. The appellant is 

relying on subsection 15(1) of the Rules, which reads as follows:  
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Where a reply to a notice of appeal has not been served within the 60 days 

prescribed under paragraph 12(2)(a) or within such longer time as the Court may 

allow, the appellant may apply on motion to the Court for judgment in respect of the 

relief sought in the notice of appeal.  

 

[5] The respondent objects to the application for judgment and asks the Court to 

allow a late service of the reply. She claims that the lateness of service was not 

caused by negligence or bad faith, but rather by a mistake, and that the lateness does 

not prejudice the appellant. Finally, she claims that it would not be in the best 

interests of justice to allow the appeal without hearing the facts in this litigation.  

 

[6] The relevant legislation is as follows:  

 
Tax Court of Canada Rules of Procedure respecting the Employment Insurance Act, 

SOR/90-690. 

 

REPLY 

 

12. The Minister shall reply in writing to every notice of appeal or notice of 

intervention filed in or mailed to a Registry under subsection 5(4) or 9(1). 

 

(2) (a) The Minister shall file the reply at the Registry and serve it on the appellant 

or intervener, or both, as the case may be, within 60 days from the day on which the 

notice of appeal or notice of intervention was served on the Minister, or within such 

longer time as the Court, on application made to it within those 60 days, may allow. 

 

(b) The reply shall be filed in the Registry in which the notice of appeal or notice of 

intervention was filed or to which it was mailed, and it may be served on the 

appellant or intervener personally or by mail. 

 

(b.1) A reply may be filed under paragraph (b) by mailing it to the appropriate 

Registry described in that paragraph. 

 

(c) If the reply is served by mail the date of service is the date it is mailed and, in the 

absence of evidence to the contrary, the date of mailing is that date appearing on the 

communication from the Minister accompanying the reply. 
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DISPOSITION OF APPEALS 

 

15. Where a reply to a notice of appeal has not been served within the 60 days 

prescribed under paragraph 12(2)(a) or within such longer time as the Court may 

allow, the appellant may apply on motion to the Court for judgment in respect of the 

relief sought in the notice of appeal. 

 

(2) On the return of the application for judgment the Court may 

 

(a) [Repealed, SOR/2007-146, s. 7] 

 

(b) direct that the appeal proceed to hearing on the basis that facts alleged in the 

notice of appeal are presumed to be true, 

 

(c) allow the appeal if the facts alleged in the notice of appeal entitle the appellant to 

the judgment sought, or 

 

(d) give such other direction as is just. 

 

(3) The presumption in paragraph (2)(b) is a rebuttable presumption. 

 

Decisions 

 

[7] In the circumstances of the case at hand, I am not convinced that the minimal 

extension of one day to serve the appellant with a notice of appeal justifies that the 

Court allow the appeal with hearing it on the merits.  

 

[8] The facts in this case are similar to those found in Carew v. R.,
1
 in which the 

respondent had served the appellant with the reply to the notice of appeal within the 

60-day time limit due to a mistake made by the courier.  The Tax Court of Canada 

had disallowed the respondent’s application to extend the time to file the reply, and 

the Federal Court of Appeal set aside this decision. The Court said the following:   

 
[…] As a matter of principle courts today are loath to let procedural 
technicalities stand in the way of allowing a case to be decided on its merits. 

 

[9] The fact that the respondent in this case served the appellant with the amended 

reply rather than the original reply is immaterial. There were only two minor 

differences between the formats of the two documents; the respondent’s position on 

the matters in question was identical.  

                                                 
1
 92 D.T.C. 6608. 
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[10] The appellant claims she suffered a moral and financial hardship due to the 

late service of the reply and upon receiving the amended reply instead of the original 

reply. She claims that the lateness resulted in delaying the payment of her 

employment insurance benefits.  

 

[11] However, no prejudice is obvious to me because the one-day delay in the 

service did not obviously delay the hearing of the appeal. 

 

[12] Subsection 15(2) of the Rules gives the Court, when an application for 

judgment is before it, the discretion to grant to the applicant alternative remedies to 

allowing the appeal. I agree with the appellant that the excuse provided by the CRA 

officer for the late service shows some negligence. She did not make inquiries into 

the applicable deadline to serve the Reply. In these circumstances, I think it is fair to 

allow the appellant the result set out at paragraph 15(2)(b) that the appeal be heard 

considering that the facts alleged in the notice of appeal are presumed to be true.   

 

[13] For these reasons, the appellant’s motion is dismissed. The respondent’s 

application to allow the late service of the reply is granted. Finally, I order that the 

appeal be heard, considering that the facts alleged in the notice of appeal are 

presumed to be true. 

 

Signed at Ottawa, Canada, this 14th day of June 2011. 

 

 

“B. Paris” 

Paris J. 
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