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JUDGMENT

The appeal with respect to an assessment made under the Income Tax Act for
the 2008 taxation year is allowed, and the assessment isreferred back to the Minister
of National Revenue for reconsideration and reassessment on the basis that the

penalty imposed under subsection 162(7) of the Act should be deleted. The appellant
Is entitled to his costs, if any.

Signed at Toronto, Ontario this 5th day of March 2012,

“J. M. Woods’
Woods J.
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[1] Theappelant, Bruce Douglas, was assessed a penalty in the amount of $2,500
for the failure to file aform within the time prescribed. The form requires a statement
of the ownership of foreign property and foreign income and is usually known asa
T1135.

[2] Thequestion to be decided is whether the penalty was properly imposed
pursuant to subsection 162(7) of the Income Tax Act.

[3] Thereevant background can be stated briefly.

[4] Mr. Douglas prepared his own income tax return for the 2008 taxation year. A
form T1135 was included with the return which stated that Mr. Douglas owned real
property in the United Kingdom with a value between $100,000 and $300,000. No
income was reported from the property.

[5] Thedeadlinefor filing the income tax return was June 15, 2009 but it was not
filed until March 2010. Mr. Douglas knowingly filed it late, as he had donein earlier
years, on the understanding that this was acceptable if there was no tax payable. For
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the 2008 taxation year, Mr. Douglas reported no tax payable on the basis that his net
professional income was only $865.

[6] Thefiling deadlinefor the T1135 isthe same asfor the income tax return.
Since the T1135 was included with the income tax return which wasfiled in March
2010, the form was also filed | ate.

[7] Subsection 162(7) provides:

(7) Every person (other than aregistered charity) or partnership who fails

(a) to file an information return as and when required by this Act or the
regulations, or

(b) to comply with a duty or obligation imposed by this Act or the regulations

isliablein respect of each such failure, except where another provision of this Act
(other than subsection 162(10) or 162(10.1) or 163(2.22)) sets out a penalty for
the failure, to a penalty equa to the greater of $100 and the product obtained
when $25 is multiplied by the number of days, not exceeding 100, during which
the failure continues.

[8] Asmentioned above, thefiling deadline for the T1135 isthe same asfor the
income tax return. In this case, the deadline was June 15, 2009. Mr. Douglas
acknowledges that the form was not filed until March 2010, and that it wasfiled late.

[9] AstheT1135 wasfiled more than 100 days late, the Minister determined that a
maximum penaty of $2,500 should be assessed pursuant to subsection 162(7).

Analysis

[10] The problem that | have with the application of the penalty in this caseisthat
Mr. Douglas took reasonable actions to comply with hisincome tax obligations.

[11] Inparticular, it was reasonable for Mr. Douglas to conclude that the income
tax return could be filed late because there was no tax payable for the year
(subsection 162(1) of the Act). He submits that thisis common knowledge in Canada.
| agree with this.

[12] It wasalso reasonable for Mr. Douglas to include the T1135 with the income
tax return. Mr. Douglas smply followed the instructions on the form which state:
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Complete and file this statement with your tax return [...]

[13] It would be unfair to penalize Mr. Douglas for failure to comply with afiling
deadline in these circumstances.

[14] Although the penalty in subsection 162(7) is strict and Parliament has not
provided for a due diligence defence, this Court has held that even strict penalties
should not be applied if ataxpayer has taken all reasonable measures to comply with
the legidation: Home Depot of Canada Inc. v. The Queen, 2009 TCC 281.

[15] Inthiscase, Mr. Douglas was not cavalier about hisincome tax obligations. As
far asthe evidence reveals, he was diligent in his compliance efforts and he acted
reasonably, and competently. It was not suggested by the respondent that there was
information readily available to Mr. Douglas that would have aerted him to this
problem.

[16] Further, it isnot reasonable to expect Mr. Douglas to have sought professiona
tax advice concerning the T1135 given that hisincome was low. According to the
reply, Mr. Douglas reported gross professional income in the amount of $28,636, and
net professional income in the amount of $865.

[17] It hasbeen my view that the judge-made due diligence defence should be
applied sparingly. However, thisis an appropriate case in which it should be applied.

[18] The penalty will accordingly be vacated and the appeal will be allowed. The
appellant will also be awarded his costs, if any.

Signed at Toronto, Ontario this 5th day of March 2012.

“J. M. Woods’
Woods J.
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