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AMENDED REASONS FOR JUDGMENT
Bédard J.

[1] The participants in a donation prograint h e fA Pweeda acquibe)
timeshare uniteis beneficiaries of a trust for a fraction of their value and donate them
to a charityin exchangéor tax receiptdor the actualalue of the units. No donation
evertook place as the timeshare aniiever existed and no trust was settiétde
Mini ster of Nat i on adnth®masisehatuhe Appdlamtenade,Mi n i
participatel in, assented to or acquiescieckhe making of 135 tax receiptisat $1e
knew, or would reasonably be expected to have knaanstitutedfalse statemeat

that could be used by the participatd claim an unwarranted tax credit under the
Income Tax Ac( t hAei,) Assessedgainstthe Appellanton August 1, 2008
penalties under sectidi®3.2 of theActin the amount of $546,747 in respect of false
statenents made in the ctext of thatdonation pogram. The Appellant appealed the
assessment.

[2] | would point out immediately that the Minister admitted he wa®ngin
assessing the third party penalty against the Appdtiamspect othe tax receipt
thatwas issued in her naméhe penaltyassociatedvith thattax receipt should have



Page2

been assessed undeitsection163(2) of theActand not undesubsection163.2(4)
of theAct

[3] The partiesubmitted in evidencthe followingAgreed Statement of Fact

1. The appellant is a Canadian resident.
2. The appellant is a lawyer practising in Ontario since 1991.

3. Whie she did some real estate law when she frst started her practice, the
appellantdéds main fields of preaaslamce wer e an

4. Aside from the legal opinion involved in this appeal, the appellant has not
practiced nor does she have any expertise in income tax law.

5. Starting in May 2001, the appellant had various meetings with Lee Goudie, the

representatve of r opi ¢ a l Devel opment Lt d. (ATDLO) , €
established under the laws of Turks and Caicos Islands, and RichBehiStand
Gl en Ploughman, representatives [6d, KGR Tax

StDenis and Ploughman are reémr to collectively in this document as the
APrincipalso.

6. In some documents TDL is also referred to as Tropical Amusement Inc., Tropical
Development International Inc. and Ticgd Development Internationaltd.

7.StDenis is the amglpenvalsant btes @apuaslihant 6s fi n:
1991 to 2002.

8. The appelant was asked by the Principals to prepare a leg@nogby

reviewing a simiar opinion o a different program) on a program involving a tax

reduction through a leveraged dooatstructure which was callethe Global Trust
Charitable Donatiohgmh Program (the #AProgram

9. The Program was planned by the Principals.

10. During the appellantds discussions withk
in May 2001, the Program wagerbally relayed to the appellant and outlined as
follows:

a. Gordon Kerr, a lawyer and resident of Turks and Caicos IEahdthe
ASetr ) had agr erefda trastoin Omtario dalledethe Glekalt | o
Trust of Canada (the ATrust o) ;

b. The Trust was for the benefit of a class of individuals who were both
residents and neresidents of Canada and who had indicated a wilingness
to support charitable organizations;
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c. KGR had agreed to be the Trustee of the Trust;

d. The Settlor was goingp acquire timeshare units called Biennial Vacation
Owner ship We e k s (AVOWs 0) from TDL,

Hawkes Nest Plantation Ret/Arawak Inn in Turks and Gaos Island[sid];

e. After acquiring the VOWSs the Settlor would gift the VOWSs t® Tihustee,

who in turn would exchange the VOWSs to the beneficiaries of the Trust, in

return for the payment of a vendor tak@ck charge;

f. The amount of the vendor takack charge that was to be paid by

beneficiaries of the Trust was $3,248 per VOW;

g. It was anticipated that the beneficiaries would donate the VOWSs to a
registered Canadian charitable organization for a receipt for the fair market

value of the donated VOWSs; and

h. The VOWSs were valued at $10,825 per VOW.

11. In a letter dated JulO, 2001 addressed to Goudie, the appellant accepted a
retainer of one thousand dollars (¥1Q) to prepare the opinion letter and confirmed

inter alia that:

a. The area of tax law did not fall within her field of expertise and therefore

recommended tihahe representative of TDL have a tax lawyad @an
accountant review her an to ensure its accuracy,

b. That Gordon Kerr had accepted to be the s¢silgrof the Trust; and

c. That the appelant was waiting to review the documents estabtisbing
Program in order to prepare her opinion.

12. In a letter dated July 11, 2001 addressed to KGR, the appellant provided her first

draft opinion on the tax consequences [sit] the donation of VOWSs by an
individual Canadian taxpayer to a registeredritdible organization.

13. Except for the removal of one paragraph that was initially in the July 11, 2001

whi

version (top of p . 9 Aln other wor dseéeo) ,

containing minor changes were issued by the appelant in Julgustuand
September 2001.

14. Pressurefsic] were made by the Principals to have the appellant sign her legal
opinion as soonsapossible as they wanted to proceed with the Program in time for

the 2001 taxation year.
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15. The appelant decided to praiKGR with an executed version of her legal

opinion on September 19, 2001 (the dlegal
document s |l isted on page 2 (the nADocument :
various aspects of the Program, the existence of @&/% and the donation of the

same to a registered charity.

16. Despite the appe nlasapardesleter daedbJne ndat i on
2001 to have her legal opinion reviewed by a tax lawyer and an accountant, she

knew that the opinion could h#sed by the Principals and understood that potential

participants in the Program could see .

17. A promotional package, including the a
potential participants in the Program in November and December of 2001.

18. In the event, as no VOWSs were created and no trust settled, no VOWSs were
donated to the Charity in 2001.

Tax Receipts

19. From 1999 to 2004, the appellant was also the Presidees @duides Franco
Canadiennes Di (stthrei c fi C hdhari® ttegisieyed under the
Income Tax Act

20. In August 2001, the idea of involving the Charity as the potential recipient of the
donated VOWSs came up for the first time.

21. In October 2001, Sdenis and Ploughman discussed formally with the appella
their desire to involve the Charity as the potential recipient of the donated VOWs.

22. On information provided by the appell:
board of directors in October, a resolution was adopted in favour of the Charity
particpating in the Program.

23. On November 21, 2001, TDL launched the Program involving the Charity.
24. No other charities were involved in the Program.

25. On November 22, 2001, the Charity entered into an agreement with TDL to
engage the services of TOo market and sell all donated VOWSs on behalf of the
Charity for cash proceeds. The Charity was to receive a minimum return of $500 per
unit sold.

26. The creation and sale of VOWSs to various individuals was to be handled by the
Principals of the Progm.
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27. Prior to signing charitable donation tax receipts, the representatives of the
Charity, including the appellant, were informed verbaly by the Principals that the

VOWSs had been properly created and that the documentation effecting a gift of the
VOWSs from the ostensible donors to the Charity had been completed. In fact, no
such documentation ever existed.

28. The appellant had general authority to sign tax receipts on behalf of the Charity.

29. On December 31, 2001, 135 tax receipts acknowlettgingstensible donation
of VOWSs were issued by the Charity in the amounts listed in Appendix A attached.

30. The information on the tax receipts wec entered by SDenis and
Pl oughman at KGR6s place of bustosgass. Sub s e
the tax receipts.

31. The appelant, with the help of Michelne Rogne, Treasurer of the Charity,

came to KGR6s place of busi nobeskingthemevi ewe d
with a list of information provided by Senis and Ploughmannd took turns in

signing the tax receipts.

32. The parties were only able to positively identify the signature of the appellant on
certain of the tax receipts as shown in Appendix A.

Hawkes Nest Plantation Project

33. At the time, the Principals weealso involved in a development project known as
the Hawkes Nest Plantation Resort/Arawak Inn in Turks and Caicos [slah¢the
AProjecto) and owned by TDL.

34. StDenis and Ploughman were tasked with seeking loans to assist in financing
the Project

35. On July 20, 2001, the appellant lent money to TDL in the context of the Project
in the amount of $20,000 USD.

36. The next day, on July 21, 2001, the appelant transferred her $20,000 USD
promissory note to her parents for no consideration.

37. Friends and family members of the appellant and&tis who participated in
the Program were at the time also involved in the Project as follows:

NAME RELATIONSHIP DATE AMOUNT LENT

FOR THE PROJECT
Armandand Father and mother June 25, 2001 $50,000 USD
Jeannine Guindon | Of the Appellant
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Aunt and Uncle of

Richard StDenis
Chantal Perrier Friend June 28, 2001 $20,000 USD
Monique Trudel [ Monique is related June 29, 2001 $ 50,000 USD
& André Henri by marriage to the

Appellant 6s
Laurette Aunt to both the July 3, 2001 $ 30,000 USD
Charlebois Appellant and

Richard StDenis
Luc & Hélene Cousins to both the July 5, 2001 $ 50,000 USD
Boileau Appellant and

Richard StDenis
JeanMarc Friend of Jacques July 6, 200 $ 50,000 USD
Gaumond Charlebois
Noél & Uncle and aunt to July 16, 2001 $ 10,000 USD
Réjeanne both the Appellant
Boileau and Richard SDenis
Jacinthe Guindon | Sister and brother July 20, 2001 $ 60000 USD
and Jeannot Trudel| in-law of the September 21, 2003 $ 40,000 USD

Appellant
Jacques & Diane | Cousins to both the July 27, 2001 $ 90,000 USD
Charlebois Appellant and

Richard StDenis
TOTAL $450,000 USD

38. As an incentive to encourage these individuals to cash in their RRSPs to loan
monies for theProject, the Principals represented that they would also be allowed to
participate in the Program which would provide them with generous tax refunds.
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39. Their participation in the Program was as follows:

NAME RELATIONSHIP #OF VOWs | TAKE -BACK CHARGE
Armand and Father and motheof 3 $ 9,744
Jeannine Guindon| the AppellantAunt

and Uncle of

Richard StDenis
Chantal Perrier Friend 4 $ 12,992
Monique Trudel | Monique Iis related 4 $ 12,992
& André Henri by marriage to the

Appellant 63
Laurete Aunt to both the 1 $ 3,248
Charlebois Appellant and

Richard StDenis
Luc & Hélene Cousins 6 $ 19,488
Boieau
JeanMarc Friend of Jacques 2 $ 6,496
Gaumond Charlebois
Noél & Réjeanne | Uncle and aunt to 4 $ 12,992
Boileau both the Appellant

and RichardstDenis
Jacinthe Guindon | Sister and brother 15 $ 48,720
and Jeannot in-law of the
Trudel Appellant
Jacques & Diane| Cousins to both the 4 $ 12,992
Charlebois Appellant and

RichardStDenis
TOTAL $139,664

40. Other friends and fayjnmembers of the appellant who did not lend money to
the Project participated in the Program as follows:

NAME RELATIONSHIP #OF VOWs | TAKE -BACK CHARGE

Jacques Ferragnel Richard StDe ni s 6 5 $16,240
nephew by marriage

Denise Guibord | RichardStbe ni s 6 2 $6,496
sister and cousin of
the appellant

Nathalie Lefebvre| Richard StDe ni s 6 4 $12,992
nephewds w

Raymond Perrier | Friend of the 1 $ 3,248
Appellant

Frangois SDenis | Richard StDe ni s 6 1 $ 3,248
son

Jérome SDenis | RichardStDe ni s 6 2 $ 6,496
son

TOTAL $48,720
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41. Part of the appellantdés reasons for
wanted to help her cousin Richard[3nis, who was her financial advisor. She also
wanted to help friends and family members in saving money.

42. On March 17, 2002, the appelant met withD8his and Ploughman. The
appelant was advised that the legal tile deeds to the timeshares had not been
finalized. Consequently, the purported Settlor had not acquired the deeds to the
VOWs of the propertield by TDL.

43. As of March 17, 2002, the appellant knew with certainty that no transfer of deeds
had taken place on December 31, 2001 from the participants in the Program to the
Charity as the participants did not have legal titlifsa] the VOWSs.

44. In a letter dated March 18, 2002, addressed to all Global Trust of Canada 2001
Charitable Donors, the appellant and Ploughman signed a letter which:

a. Stated o6the |l egal Adeededo title has

b. Recommendeda delay in the fiing ofte charitable donation receipts
until the issue could be resolved because the claim would be disallowed
by the Canada Revenue Agency (ACRAO0)

c. A recommendation to fle a Fadjustment form to eliminate the claim of
donation eceipts if they had already filed their 2001 tax returns.

45. In a letter dated Apri 5, 2002, addressed to al Global Trust of Canada
Beneficiares for Tax Year 2001, Ploughman without the consent or the involvement
of the appelant, informed the bebiiies that Kerr, legal counsel to TDL would
personally ensure that all the steps that had to be taken to resolve the issue with the
tite would be completed prior to Apri 30, 2002. Ploughman also advised the
participants that he felt comfortable enowgkh the progress made to recommend

that the beneficiaries go ahead and submit their charitable donation receipt with their
2001 tax returns.

46. As a participant in the Program, the appetiaoeived the letter dated Agsi
2002 from Ploughman.

he
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47. On May 13, 2002, the appelant fled her 2001 tax return and submited a
charitable donation receipt for her ostensible donation of VOWSs to the Charity.

48. By July 9, 2002, at the latest, the appellant knew that the charitable donations
associatedvith the program would not be accepted by the CRA.

49. On June 12, 2003, the appellant made representations to the CRA in respect of
her claim for a donation of VOWSs to the Charity in respect of her 2001 taxation
year.

50. Except for four participastwhose donations were missed by the CRA officer
who conducted the audit of the donation claims, the charitable donation tax credits
that were claimed as a result of the receipts issued for the ostensible donations of
VOWSs were entirely disallowed.

51. No participants were assessed for penalties under subseg3i#t) of the Act,
for making false statements in their 2001 income tax returns.

52. On August 1, 2008, the Minister assessed the appellant for penalties under
s.163.2 of the Act, in the amatiof $546,747 in respect of false statements made in
the context of a charitable donation arrangement.

53. The parties are in agreement with the information contained in Appendix A.

54. On July 28, 2009 the Minister confrmed the assessment.
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