Docket: 2016-2397(IT)G
BETWEEN:
GREGORY P. KING,
Appellant,
and
HER MAJESTY THE QUEEN,
Respondent.

Motion heard on June 4, 2018 at Toronto, Ontario.
Before: The Honourable Justice Réal Favreau
Appearances:
For the Appellant:
Counsel for the Respondent:

The Appellant himself
Tanis Halpape

ORDER
UPON the respondent filing a motion for an order to quash the appellant’s
appeal for the 1997, 1999, 2000, 2001, 2004, 2008 and 2010 taxation years and to
strike portions of the appellant’s Fresh Notice of Appeal;
AND UPON hearing arguments from both parties and considering the
documentation submitted;
THIS COURT ORDERS THAT:
(a) the purported appeals in respect of the 1997, 1999, 2000, 2001, 2004,
2008 and 2010 taxation years are quashed pursuant to paragraph 53(3)(b)
of the Tax Court of Canada Rules (General Procedure) (the “Rules”);
(b) the following pleadings are struck from the Fresh Notice of Appeal
pursuant to paragraph 53(1)(d) of the Rules:
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i. on the first page, the inclusion of the 1999 to 2012 taxation years in
the phrase “1995 to 2012 inclusive”;
ii. paragraphs 13, 31 to 34, 37 to 41, 43 to 51, 54, 55 and 61 to 74;
iii. in paragraph 53, the words “Notwithstanding the taxpayer’s request
for an extension of time to present evidence”;
iv. on page 13, paragraph 1; and
v. on page 14, paragraph 1(a).
(c) the appellant is denied leave to file a further amended pleading to his
Fresh Notice of Appeal;
(d) the respondent shall file and serve a reply to the pleadings that have not
been struck from the Fresh Notice of Appeal by March 11, 2019 at the
latest; and
(e) costs in the amount of $1,500 are awarded to the respondent and are to
be paid by February 11, 2019 at the latest.
Signed at Montreal, Quebec, this 9th day of January 2019.

“Réal Favreau”
Favreau J.
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REASONS FOR ORDER
Favreau J.
[1] The respondent brought a motion (the “Motion”) to quash the appellant’s
appeals in respect of the 1997, 1999, 2000, 2001, 2004, 2008 and 2010 taxation
years pursuant to paragraph 53(3)(b) of the Tax Court of Canada Rules (General
Procedure) (the “Rules”) and to strike portions of the Fresh Notice of Appeal filed
on December 13, 2017 pursuant to paragraph 53(1)(d) of the Rules. The impugned
pleadings are reproduced in Appendix A of these reasons.
[2]

The grounds for the motion are:




a condition precedent to instituting an appeal for the 1997, 1999, 2000,
2001, 2004, 2008 and 2010 taxation years has not been met in that
notices of objection were not served on the Minister of National Revenue
(the “Minister”) for any of those years;
the Fresh Notice of Appeal discloses no reasonable grounds of appeal in
respect of any of the 1999 to 2012 taxation years in that no allegations of
fact are made or issues raised in the Fresh Notice of Appeal that
challenge the correctness or validity of an assessment or reassessment
for any of those years; and
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the impugned paragraphs disclose no reasonable grounds of appeal in
that they do not challenge the correctness or validity of any assessment
or reassessment and include, among other things, allegations concerning
the reassessment of other taxpayers.

I. Motion to Quash the Appeals in Respect of the 1997, 1999, 2000, 2001, 2004,
2008 and 2010 Taxation Years
[3] In support of the Motion to quash the purported appeals in respect of the
1997, 1999, 2000, 2001, 2004, 2008 and 2010 taxation years, the respondent filed
an affidavit of Mr. Robert Prodanuk, an appeals officer of the Canada Revenue
Agency (the “CRA”) on November 21, 2016.
[4] Based on a review of the CRA’s database as it relates to the appellant’s 1995
to 2012 taxation years, the assessments or reassessments that were issued and
mailed to the appellant in respect of the said years were as follows:
1995 notice of reassessment May 4, 2001
1996 notice of reassessment May 4, 2001
1997 notice of reassessment May 4, 2001
1998 notice of reassessment May 4, 2001
1999 notice of assessment June 29, 2000
2000 notice of assessment September 17, 2001
2001 notice of reassessment December 2, 2002
2002 notice of assessment July 24, 2003
2003 notice of assessment October 25, 2004
2004 notice of assessment August 8, 2005
2005 notice of assessment October 17, 2006
2006 notice of assessment April 17, 2008
2007 notice of assessment September 2, 2008
2008 notice of assessment September 8, 2009
2009 notice of assessment July 6, 2010
2010 notice of assessment August 29, 2011
2011 notice of assessment August 2, 2012
notice of reassessment November 26, 2012
2012 notice of assessment August 12, 2013
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[5]

An examination of the CRA’s database also revealed that:
(a) in respect of the 1997, 1999, 2000, 2001, 2004, 2008 and 2010 taxation
years, there were no record that the Minister had received a notice of
objection for any of those years; and
(b) in respect of the 1995, 1996, 1998, 2002, 2003, 2005, 2006, 2007, 2009,
2011 and 2012 taxation years, there were records that the Minister had
received a notice of objection for each of those years on or about the
following dates:
1995
1996
1998
2002
2003
2005
2006
2007
2009
2011
2012

July 19, 2001
July 19, 2001
July 19, 2001
October 17, 2003
May 27, 2005
April 18, 2007
June 10, 2008
June 8, 2009
June 10, 2010
June 10, 2013
April 28, 2014

[6] Mr. Robert Prodanuk testified at the hearing and he was cross-examined by
the appellant concerning his affidavit. Mr. Prodanuk stated that the affidavit was
prepared by somebody else and he signed it after reviewing the CRA’s
computerized database. He further added that he did not personally consult the
appellant’s actual paper files which had not been destroyed yet because the said
years were still under objection. The appellant questioned the reliability of the
database system used by the CRA and referred to a correspondence from CRA
dated February 22, 2016 in which three years under appeal were missing (i.e. 2003,
2009 and 2012). In any event, the appellant did not contest that in respect of the
1997, 1999 and 2000 taxation years, he did not file a notice of objection and that in
respect of the 2004 and 2008 taxation years, he was not sure that he did actually
file a notice of objection.
[7] Pursuant to subsection 169(1) of the Income Tax Act, R.S.C. 1985 c. 1 (5th
supp.), as amended (the “Act”), a taxpayer must first file a notice of objection to an
assessment or reassessment under section 165 of the Act before he can file an
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appeal to the Tax Court of Canada. In other words, service of a notice of objection
is a condition precedent to the institution of an appeal to the Tax Court of Canada.
Failing to file a notice of objection to a particular assessment or reassessment will
result in the taxpayer not having the right to appeal the assessment results in the
taxpayer not having the right to appeal the assessment or reassessment to the Tax
Court of Canada. The Federal Court of Appeal has, on many occasions, upheld this
Court’s determination that appeals should by quashed in cases where notices of
objection have not been served on the Minister in a timely fashion (see Bormann v.
R., 2006 FCA 83).
[8] In this case, Mr. Robert Prodanuk stated in his affidavit that the appellant did
not, at any time, serve notices of objection on the Minister in respect of his 1997,
1999, 2000, 2001, 2004, 2008 and 2010 taxation years. The appellant did not
contest the absence of notices of objection in respect of the 1997, 1999 and 2000
taxation years and was not sure if notices of objection were filed in respect of the
2004 and 2008 taxation years. There is no evidence that notices of objection were
actually filed by the appellant in respect of his 2001, 2004, 2008 and 2010 taxation
years.
[9] In the case at bar, pursuant to subsection 165(1) of the Act, the appellant is
out-of-time to file notices of objection in respect of the contested years and is
further barred from requesting an extension of time to serve notices of objection
pursuant to subsection 166.1(7) of the Act. Subsection 165(1) of the Act states that
a taxpayer may object to an assessment or reassessment by serving on the Minister
a notice of objection the later of the day that is one year after the taxpayer’s filing
due date or 90 days after the date of sending the notice of assessment or
reassessment. Pursuant to subsection 166.1(7) of the Act, a taxpayer may apply for
an extension of time to object an assessment or a reassessment but this application
must be made within one year after the expiration of the time limited by the Act.
[10] For these reasons, the purported appeals in respect of the appellant’s 1997,
1999, 2000, 2001, 2004, 2008 and 2010 are quashed pursuant to
paragraph 53(3)(b) of the Rules on the grounds that the appellant has failed to fulfil
the necessary preceding condition, that is, he did not serve on the Minister notices
of objection in respect of these taxation years and therefore he does not have valid
appeals before this Court pursuant to subsection 169(1) of the Act.
II. Motion to Strike out Parts of a Pleading
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[11] Pursuant to paragraph 53(1)(d) of the Rules, the Court may strike out all or
part of a pleading on the grounds that the pleading or other document “discloses no
reasonable grounds for appeal or opposing the appeal”.
[12] The Supreme Court of Canada confirmed in Knight v. Imperial Tobacco
Canada Ltd., [2011] 3 S.C.R. 45, the principle that a pleading or portions thereof,
will only be struck if it is “plain and obvious” that the pleading discloses “no
reasonable cause of action”, has “no reasonable prospect of success” or has “no
reasonable possibility of success”. A high standard must be met. For the pleading
to be struck, it must be plain and obvious that it will not succeed.
A. First page of the Fresh Notice of Appeal (the inclusion of 1999 to 2012
taxation years in the phrase “1995 to 2012 inclusive”) and paragraphs 33
and 34
[13] The respondent stated that although notices of objection were filed for the
2002, 2003, 2005, 2006, 2007, 2009, 2011 and 2012 taxation years, these taxation
years must be struck out because nowhere in the Fresh Notice of Appeal does the
appellant challenge the validity or correctness of the assessments or reassessments
of any of these years.
[14] The respondent pointed out that the appellant only referred to the basis of the
reassessments for the 1995, 1996 and 1998 taxation years in his pleadings. At
paragraph 29 of the Fresh Notice of Appeal under the heading “The AFS Reassessments”, the appellant makes reference to the 1995, 1996 and 1998 taxation
years and states that the Minister “ . . . disallowed the deduction by the taxpayer of
the Partnership’s losses that were allocated to the taxpayer as well as all interest
expense and other carrying costs claimed by the taxpayer in connection with the
acquisition of limited partnership units in the Partnership”.
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[15] In paragraph 33 and 34 of the Fresh Notice of Appeal, the appellant is
challenging the inclusion of the penalties, instalment interest and arrears interest
for the 2002, 2003, 2005, 2006, 2007, 2009, 2011 and 2012 taxation years which
resulted from the deductions that were disallowed for the 1995, 1996 and 1998
taxation years and “which would not have been incurred had CCRA processed the
AFS Waiver Objection”.
[16] According to the respondent, the appellant is raising issues with respect to
the computation of his debt which is not within the Tax Court of Canada’s
jurisdiction. As for the Tax Court of Canada has no jurisdiction over the
computation of interest of a debt and the appellant failed to challenge the validity
or correctness of any of the assessments or reassessments in respect of the 2002,
2003, 2005, 2006, 2007, 2009, 2011 and 2012 taxation years, the respondent states
that the reference to these taxation years on the first page of the Fresh Notice of
Appeal and that paragraphs 33 and 34 of the Fresh Notice of Appeal must be struck
from the Fresh Notice of Appeal because there is no reasonable chance of success
and no reasonable grounds for appeals.
[17] The appellant’s argument on this issue appears to be penalties, instalment
interest and arrears interest charged which were due to the AFS Re-assessment not
being processed within a reasonable time. At paragraph 39 of the Fresh Notice of
Appeal, the appellant refers to the fact that he “advised CCRA that a ‘test case’
was not a valid reason for CCRA to delay processing the taxpayer’s AFS Waiver
Objection . . . ”.
[18] In Cheikhezzein v. R., [2013] G.S.T.C. 137, at paragraph 16, this Court has
clarified the jurisprudence on the relevance of the conduct of the Minister in a tax
appeal in the following terms:
To be clear, Ministerial Conduct has no bearing, given the Tax Court of Canada’s
jurisdiction, on the outcome of the appeal before the Court, which, by will of
Parliament, must be an inquiry and determination limited to the validity and
correctness of the assessment, not the methodology of how the decision to levy an
assessment began, proceeded or came to be. Remedies related to that Ministerial
Conduct, if same exist, do so elsewhere.
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[19] As the Tax Court of Canada has no jurisdiction on the issues raised by the
appellant and as he failed to challenge the validity or correctness of any of the
assessments or reassessments issued in respect of the 2002, 2003, 2005, 2006,
2007, 2009, 2011 and 2012 taxation years, these taxation years must be struck out
from the phrase “1995 to 2012 inclusive” on the first page of the Fresh Notice of
Appeal and paragraphs 33 and 34 of the Fresh Notice of Appeal must also be
struck out. These issues have no reasonable chance of success in Court and present
no reasonable grounds for appeal.
B. Paragraphs 13, 31, 32, 37 to 41, 43 to 51, 54, 55, 61 to 74, the words
“Notwithstanding the taxpayer’s request for an extension of time to
present evidence” in paragraph 53, paragraph 1 on page 13 and
paragraph 1(a) on page 14
[20] In all these noted paragraphs, the appellant has pled that the assessments or
reassessments should be found by the Tax Court of Canada to be invalid because
the conduct of the Minister breached “basic concepts of due process, natural justice
and fairness” (paragraph 50 of the Fresh Notice of Appeal) as a result of CCRA’s
depriving the appellant of his right to a hearing and the opportunity to present his
evidence (paragraph 1 on page 13 of the Fresh Notice of Appeal).
[21] The respondent pled that the appellant cannot appeal the manner in which
tax was assessed or reassessed but must restrict his appeals to the issue of whether
the amounts assessed or reassessed are correct in light of the Act.
[22] The respondent also alleged that the facts and arguments pled by the
appellant in these paragraphs relate to facts the appellant purports to have occurred
after the assessments or reassessments were issued and during the appeals stage
with the CRA. At no point in these paragraphs, does the appellant challenge the
validity or correctness of any of the assessments or reassessments issued in respect
of the litigious taxation years. Furthermore, in paragraphs 37, 38, 39 and 43 of the
Fresh Notice of Appeal, the appellant makes allegations concerning the
reassessments of other taxpayers which clearly does not affect or challenge the
correctness of his own assessments or reassessments.
[23] The appellant pled that the CRA’s denial of a hearing is not a mere
procedural defect. It contravenes fundamental principles of natural justice that
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rendered the reassessments invalid. At paragraph 67 of the Fresh Notice of Appeal,
the appellant refers to the denial of hearing in the following terms:
In March 2016, denying the taxpayer an opportunity to be heard on any of his
appeals, CCRA concluded the taxpayer’s evidence and “testimony would not
affect the appeals decision” and dismissed the taxpayer’s appeals.

[24] The appellant relied on a decision by Justice Le Dain in Cardinal v. Director
of Kent Institution, [1985] 2 S.C.R. 643 to support his position that the denial of a
hearing renders the reassessments invalid and cited the following extract from
paragraph 23 of that judgment:
. . . I find it necessary to affirm that the denial of a right to a fair hearing must
always render a decision invalid, whether or not it may appear to a reviewing
court that the hearing would likely have resulted in a different decision. The right
to a fair hearing must be regarded as an independent, unqualified right which
finds its essential justification in the sense of procedural justice which any person
affected by an administrative decision is entitled to have. It is not for a court to
deny that right and sense of justice on the basis of speculation as to what the result
might have been had there been a hearing.

[25] With respect, I do not think that Justice Le Dain’s above-mentioned decision
which was rendered in criminal law is applicable in tax matters.
[26] In tax matters, it is well established that the Tax Court of Canada does not
have jurisdiction to set aside an assessment on the basis of abuse of process or
abuse of power and that Courts have consistently held that the actions of the CRA
cannot be taken into account in an appeal against assessments (see Main
Rehabilitation Co. Ltd. v. The Queen, 2004 FCA 403).
[27] In Ereiser v. Canada, 2013 FCA 20, the Federal Court of Appeal held that
“the role of the Tax Court of Canada in an appeal of an income tax assessment is to
determine the validity and correctness of the assessment based on the relevant
provisions of the Income Tax Act and the facts giving rise to the taxpayer’s
statutory liability. Logically, the conduct of a tax official who authorizes an
assessment is not relevant to the determination of that statutory authority. It is
axiomatic that the wrongful conduct by an income tax official is not relevant to the
determination of the validity or correctness of an assessment. . . . ” (see paragraph
31).
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[28] Again, in JP Morgan Asset Management (Canada) Inc. v. Minister of
National Revenue, 2013 FCA 250, the Federal Court of Appeal held that:
[83] The Tax Court does not have jurisdiction on an appeal to set aside an
assessment on the basis of reprehensible conduct by the Minister leading up to the
assessment, such as abuse of power or unfairness . . . If an assessment is correct
on the facts and the law, the taxpayer is liable for the tax.

[29] Based on the facts pled and the arguments advanced relating to CRA’s
conduct and process of review, I conclude that these points have no reasonable
possibility of success at trial and that, for these reasons, these paragraphs must be
struck from the Fresh Notice of Appeal pursuant to paragraph 53(1)(d) of the
Rules.
Conclusion
[30] Based on the foregoing reasons, I conclude that it is plain and obvious that
the factual allegations, issues and reasons pled in support of arguments to be
advanced at trial will have no reasonable possibility of success, are abusive and if
retained, will delay the hearing of the appeal.
[31] The respondent’s motion is granted and the purported appeals in respect of
the 1997, 1999, 2000, 2001, 2004, 2008 and 2010 taxation years are quashed. The
following pleadings are struck from the Fresh Notice of Appeal:
i.

on the first page, the inclusion of the 1999 to 2012 taxation years in
the phrase “1995 to 2012 inclusive”;
ii. paragraphs 13, 31 to 34, 37 to 41, 43 to 51, 54, 55 and 61 to 74;
iii. in paragraph 53, the words “Notwithstanding the taxpayer’s request
for an extension of time to present evidence”;
iv. on page 13, paragraph 1; and
v. on page 14, paragraph 1(a).
[32] The appellant is denied leave to file a further amended pleading to his Fresh
Notice of Appeal since he has had the opportunity to amend his pleadings before
the hearing of the respondent’s motion.
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[33] The respondent shall file and serve a reply to the pleadings that have not
been struck from the Fresh Notice of Appeal by March 11, 2019 at the latest.
[34] Costs in the amount of $1,500 are awarded to the respondent and are to be
paid by February 11, 2019 at the latest.

Signed at Montreal, Quebec, this 9th day of January 2019.

“Réal Favreau”
Favreau J.
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