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JUDGMENT

The appeal from the Minister of National Revenue’s reassessments under the
Income Tax Act concerning the Appellant’s 2014, 2015 and 2016 taxation years IS
dismissed, with costs, in accordance with the attached Reasons for Judgment.

Signed at Ottawa, Canada, this 2nd day of November 2020.

“Robert Hogan”
Hogan J.
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l. Overview

[1] The Appellant, St. Benedict Catholic Secondary School Trust
(“St. Benedict”), appeals from the reassessments of income tax for the 2014, 2015
and 2016 taxation years.

[2] The Appellant is a trust whose sole beneficiary is the Waterloo Catholic
District School Board. The Appellant has a taxation year ending on December 31.
In filing its tax returns for the 1997 through 2003 tax years, the Appellant claimed
capital cost allowance (“CCA”) for Class 13 depreciable property (the “Class 13
Property”). The Minister of National Revenue (the “Minister”) issued notifications
that no tax was payable (“Nil Assessments™) in respect of the Appellant’s 1997 to
2003 taxation years. The Appellant reported non-capital losses (“NCLs”) for each
of those taxation years (the “1997 to 2003 NCLs”).

[3] In filing its tax returns for the 2014, 2015 and 2016 taxation years, the
Appellant sought to deduct the remaining balance of the 1997 to 2003 NCLs. The
Minister reassessed the Appellant because the 2014, 2015 and 2016 taxation years
were beyond the time that the losses could be carried forward. The Appellant accepts
that the 1997 to 2003 NCLs have expired. However, the Appellant now says it
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incurred a loss in 2017 that can be carried back to offset the additional income tax
assessed for the 2014, 2015 and 2016 taxation years.

[4] In 2017 the Appellant disposed of the Class 13 Property, which was
St. Benedict’s interest in the St. Benedict Catholic Secondary School and
surrounding land, for proceeds of disposition of $1. The Appellant alleges that it
realized a terminal loss of $3,491,899 in connection with the disposition of this
property. The NCL that the Appellant now seeks to carry back is wholly attributable
to the terminal loss claimed by the Appellant.

[5] The Appellant calculated the terminal loss at issue using an adjusted
undepreciated capital cost (“UCC”) balance of $3,491,900. The Minister claims that
the UCC balance of the Class 13 Property was only $679,683 at the relevant time
because the Appellant claimed CCA deductions that totalled $5,664,069 for the
Class 13 Property when it filed its tax returns for the 1997 through 2003 taxation
years (the “Initial CCA Claim”).

[6] The Appellant does not dispute that it made the Initial CCA Claim. Instead
the Appellant contends that it is entitled to unilaterally adjust its Initial CCA Claim
downwards by $2,812,217 (the “Adjustment”) because the Minister issued the Nil
Assessments for all relevant taxation years.

Il. Statement of Agreed Facts

[7] The facts are not in dispute in this appeal. The parties’ statement of agreed
facts is reproduced below for ease of reference.
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STATEMENT OF AGREED FACTS

The partice admit, for the purposes of the above appeal only, the truth of the following facts:

1.

The St. Benediet Catholic Secondary School Trust (“St. Benedict") is a trust, whose sole
beneficiary was the Waterloo Catholic District School Board,

St Benedict has a tnxation year ended December 31,

5t. Benedict®s initinl capital cost allowance claims
In itz retumns ol income for its 1997 to 2016 taxation years, St. Benedict claimed capital cost
allowance (“CCA") and reported an undepreciated capital cost (“UCC”) balance as follows

for Class 13 depreciable property, which was St. Benedict's interest in the St. Benedict
Catholic Secondery School and surmounding land:
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Taxation

year CCA claim UCC balance - ending
1997 $226,643 $17,898,372
1998 $906,628 $16,991,744.
1999 . $905,794 $16,085,950
2000 $906,251 $15,179,699
2001 $906,251 $14,273 448
2002 -~ $906,251 $13,367,197
2003 $906,251 $12,460,946
2004 $906,251 1811,554,695
2005 $906,251 $10,648,444
2006 $906,251 $9,742,193
2007 $906,251 $8,835,942
2008 $906,251 $7,929,691
2000 $906,251 $7,023,440
2010 $906,251 $6,117,189
2011 $906,251 $5,210,938
2012 _$905,£5; $4,304,687
2013 $906,251 $3,398,436
2014 $906,251 $2,492,185
2015 $906,251 $1,585,934
2016 $906,251 $679,683

The Minister of National Revenue (the “Minister™) issued notifications that no tax was

payable in respect of St. Benedict’s 1997 to 2013 taxation years.
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In computing income for its 2014, 2015, and 2016 taxation years (the “Taxation Years™),
St. Benedict claimed non-capital losses in the amounts of: 82,504,746, $1,960,962, and

$1,301,191, respectively. Those non-capital losses included amounts St. Benedict sought to
carry forward from its 1996 to 2007 taxation years.

Reassessments and objections claiming capital cost allowance adjustments

By notices dated April 12, 2017, the Minister reassessed St. Benedict’s 2014, 2015, and 2016
taxation years (the “Reassessments”) to deny the non-capital losses claimed in their entirety,
because the time to carry forward the losses had expired. The Raﬁssessments resulted in tax
payable for each of the 2014, 2015, and 2016 taxation years.

St, Benedict served objections to the Reassessments in July 2017

In its objections, St. Benedict no longer claimed it had losses to carry forward to its 2014,
2015, and 2016 taxation years. Instead, it submitted that it had a non-capital loss of
$2,662,080 from its 2017 taxation year available for carry back to the Taxation Years.

St. Benedict calculated the non-capital loss at issue using a UCC balance at the end of St,
Benedict’s 2016 taxation year of $3,491,900 (“Adjusted UCC Balance”) instead of a UCC
balance of $679,683 (“Original UCC Balance”). St. Benedict calculated the Adjusted UCC
Balance using CCA amounts that did not correspond with the CCA it elaimed in its retuns
of income for the 1997 to 2003 and 201(_) taxation years,

St Bel-:cdict caleulated the Adjusted UCC Balance as follows:

Taxation | CCA claimed| CCAclaim | Changesto | Adjusted UCC
year (original) (requested) claimed CCA Balance
1997 $226,643 .| sme643 | 518125015
1998 | $906,628 . $906,628 | $18,125015
1999 $905,794 $426349 | 5479445 | $17,698,666
2000 | . $906,251 $460,550 | 8436692 | $17,229,107
2001 $906,251 $517,621 | -$388,630 | $16,711,486
2002 $906,251 $656,677 §249,574 | $16,054,809
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Taxation | CCA  claimed| CCA claim I Changes to | Adjusted UCC
year (original) (requested) claimed CCA Balance
2003 $906,251 $792,036 -$114,215 $15,262,773
2004 $906,251 $906,251 - $14,356,522
2005 $906,251 $906,251 - $13,450,271
2006 $906,251 $906,251 . $12,544,020
2007 $906,251 $906,251 - $11,637,769
2008 $906,251 $906,251 - $10,731,518
2009 $906,251 $906,251 - $9,825,267

2010 $906,251 $895,861 -$10,390 $8,929,406
2011 $906,251 $906,251 . $8,023,155
2012 $906,251 * $906,251 - $7,116,904
2013 $906,251 $906,251 - $6,210,653
2014 $906,251 $906,251 < $5,304,402
2015 $906,251 $906,251 - $4,398,151
2016 $906,251 $906,251 - $3,491,900

$2,812,217

Change in UCC balance due to changes to CCA claims

The Minister confinmed the Reasscssments by notice dated June 7, 2018.

Consequences of applying the adjusted CCA claims

The adjusted CCA claims and Adjusted UCC Balance would not affect St. Benedict’s fax
liability for 1997 to 2013. Its tax liability under the fncome Tax Act for those years would

continue to be nil.
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13. In 2017, St. Benedict disposed of Class 13 depreciable property for proceeds of disposition
- cqual to S1.

14.  Applying the Adjusted UCC Balance would result in a tenminal loss of $3,491,899 for St,
Benedict’s 2017 taxation year, calculated as follows:

(@)  proceeds of disposition of $1; less

(b) the Adjusted UCC Balance of $3,491,900 at the cnd 0f2016 and beginning of 2017,

= 15. In its retum of income for its 2017 taxation year, St. Benedict reported total income of
$1,237,077.
- 16. Ifthe Adjusted UCC Balance is correct, St. Benedict has a non-capital loss of $2,662,080 i.n

its 2017 taxation year that would be available for carry back to the Taxation Years. If the

- Original UCC Balance is correct, St. Benedict docs not have a non-capital loss to carry back.

17. St. Benedict served a notice of objection to the most recent assessment of jts 2017 taxation

- year.

1. Issue

[8] The issue in this appeal is whether the Appellant can unilaterally adjust its
Initial CCA Claim downwards to increase the amount of the terminal loss for its
2017 taxation year. If the Appellant is entitled to make the Adjustment, the
Appellant’s appeal should be allowed. If not, the Appellant’s appeal should be
dismissed.

IV. Position of the Parties

A. Appellant’s Submissions

(1) The Appellant observes that a taxpayer may choose to deduct all or part of
the CCA available for a taxation year subject to the maximum amount
available to be claimed. The Appellant alleges that the rules that govern
the CCA regime were drafted to provide the utmost flexibility. The rules
were meant to accommodate the adjustment of initial CCA claims in the
circumstance described above.

(2) The Appellant observes that it is well established that a nil assessment does
not fix the components of a taxpayer’s income or taxable income.
Therefore, a taxpayer is not bound by the CCA deductions claimed in tax
returns filed for taxation years that involve nil assessments. According to
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the Appellant, CCA claims are only fixed by an assessment or a loss
determination.

B. Position of the Respondent

(1) Unsurprisingly the Respondent defends the contrary view. According to
the Respondent, the formula provided in the Income Tax Act (“the Act™)
to calculate a terminal loss requires a taxpayer to take into account all CCA
claimed in respect of prior taxation years. That requirement is imposed by
the definition of “total depreciation”, which refers to an “amount deducted
by the taxpayer under paragraph 20(1)(a)... in computing the taxpayer’s
income for taxation years ending before that time”.

V. Analysis

[9] For the reasons that follow, I disagree with the Appellant’s position.

[10] The definition of “UCC” is at the heart of the CCA regime. This definition is
based on a formula provided to determine the UCC balance of depreciable property
of a prescribed class at a particular time.

[11] The formula takes into account the factors that affect the determination of the
UCC balance at a particular time. Simplified, the UCC balance is the amount by
which the capital cost of depreciable property of the class exceeds the sum of (i) the
CCA claimed in prior taxation years, and (ii) the proceeds of disposition of
properties up to their original capital cost.?

[12] The UCC balance is used to set the maximum amount of CCA that may be
claimed by a taxpayer in respect of the property for a particular taxation
year.Because a taxpayer determines how much CCA is deducted in a year, the
formula used to determine the UCC balance is based on the amount deducted by the
taxpayer under paragraph 20(1)(a) before that time. In this regard, variable E of the
formula refers to “the total depreciation allowed to the taxpayer... before that time”.
In turn, the expression “total depreciation” is defined as “the total of all amounts
each of which is an amount deducted by the taxpayer under paragraph 20(1)(a) in
computing the taxpayer’s income” for the year.

1 Once recapture is triggered, the balance is restored at zero.
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[13] Schedule 8 tracks the CCA that a taxpayer deducts as well as the remaining
UCC balance. A taxpayer must file Schedule 8 with their annual income tax return
to track the CCA deducted in respect of a year.

[14] Once a taxpayer claims a deduction for CCA under paragraph 20(1)(a),
variable E of the formula operates on a purely mechanical basis. The amount of CCA
deducted by a taxpayer on a discretionary basis is automatically subtracted from the
UCC balance at the end of the particular taxation year.

[15] A terminal loss is determined by taking into account the same factors used to
determine the UCC balance of depreciable property at a particular time. Simplified,
a terminal loss arises when the total CCA claimed by a taxpayer, is less than the
actual decline in value of all of the property of the class, determined when the last
property of the class has been sold.

[16] Under the CCA regime, Parliament conferred on the Appellant discretion to
fix the amount of its Initial CCA Claim. The Appellant exercised its discretion when
it filed its tax returns for the 1997 through 2003 taxation years. The exercise of
discretion entails the possibility of risks and rewards. | surmise that the Appellant
weighed the pros and cons when it made its Initial CCA Claim. The Appellant chose
to claim, for most of the taxation years at issue, the maximum CCA available
presumably because the Appellant anticipated that it would use the 1997 to 2003
NCLs within the carry-forward period. The Appellant have would gained a timing
benefit had this been the case.

[17] Things have not worked out as expected. The Appellant has been prejudiced
by its choice because the 1997 to 2003 NCLs expired before they could be fully
used. It now seeks to adjust its Initial CCA Claim after the fact. This is not the result
that Parliament intended. What the taxpayer proposes appears to me to be unilateral
retroactive tax planning.

[18] The Appellant claims that there is no tax leakage in the above scenario, that
the CCA regime operates as intended, and that it benefits from the CCA in the same
way as it would have had it been left in the CCA pool in the first place. This is not
true because it ignores the impact of the loss carry-forward limitations. When losses
expire, they are forfeited. In such a case, taxpayers lose the benefit of all expenses,
whether discretionary or not, which make up the balance of the NCL that has
expired.
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[19] The Appellant’s interpretation of the law, if correct, has broad implications
under the Act. The Act provides for a number of special regimes that allow expenses
to be accumulated and deducted in a manner similar to CCA.2 Like CCA, expenses
are accumulated in a pool and are deducted on a discretionary basis. Expenses can
be carried forward indefinitely subject to the application of the change of control
restrictions. Under these regimes, taxpayers are afforded discretion to regulate their
income. Like the CCA regime, once a taxpayer chooses to claim an expense as a
deduction in the calculation of income, the amount reduces the balance of the
expenses that remain to be deducted in the future. In all of these cases, the Minister
Is advised of the amount that a taxpayer has chosen to deduct in both the tax return
and the relevant schedule filed by the taxpayer in respect of the year.

[20] Under the Appellant’s theory, a taxpayer could claim the maximum amount
of all discretionary deductions that are calculated on a pool basis each year to
maximize the amount of losses available for carry-forward.? If the carry-over period
expires, a taxpayer could unilaterally pick and choose which discretionary
deductions would be adjusted downward to avoid the impact of this rule.
Presumably, in such a case, taxpayers would seek to restore deductions that are
subject to the quickest write-off in the future. Scientific research and experimental
development deductions are a good candidate because the amount of expenses that
are reversed and returned to the pool would be fully deductible the following year.
This result would be extremely difficult for the Canada Revenue Agency to audit.
As a matter of effective tax administration of our self-assessment system, | have
difficulty imagining that Parliament intended such a result.

2 See for example: Scientific Research and Experimental Development, subsection 37(1);
Cumulative Canadian Oil and Gas Property Expense, subsection 66.4(5); Cumulative Canadian
Exploration Expense, subsection 66.1(6); and Cumulative Canadian Development Expense,
subsection 66.2(5) of the Act. In all of these cases, a taxpayer must file a separate schedule and
form that tracks the balance of the pool after a deduction is claimed in the computation of income.
Once expenses are properly added to a pool as required under the Act, the expenses lose their
specificity. In many cases, expenses that are accumulated in a pool include both capital and current
expenses. The amount claimed by the taxpayer in a given year is based on the balance of the
particular pool built up over time. It is not determined by reference to the nature of the expense
(capital or income) or the specific time when the expenses were added to the pool, unlike the case
where the last-in, first-out or first-in, first-out method is applied. This is very different from the
treatment of ordinary business expenses under the Act.

3 When losses expire, nil assessments have been issued by the Minister as in the case at hand.
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[21] The Appellant cites a number of cases in support of its position. A closer look
at the context in which these cases were decided is merited here.

[22] In Aallcann? the Court recognized that a taxpayer may dispute the nature of
revenue received that was relevant to the determination of a loss carry-forward from
an earlier taxation year. On this point, Judge Bowman held:

In the absence of a binding loss determination under subsection 152(1.1), it
is open to a taxpayer to challenge the Minister’s calculation of a loss for a
particular year in an appeal for another year where the amount of the
taxpayer’s taxable income is affected by the size of the loss that is available
for carry forward under section 111.°

[Emphasis added]

[23] In Aallcann, the matter concerned the proceeds received from the sale of a
contract. The taxpayer claimed that the proceeds were received on capital account.
The Minister assessed on the basis that the amount was an income receipt.

[24] The determination of the nature of a gain is a mixed question of fact and law.
Colloquially speaking, once the facts are determined, a receipt is what it is under the
law.

[25] Both parties acknowledge that the Appellant correctly computed the amount
of its Initial CCA Claim. The Minister was advised of the Appellant’s choice in this
regard when the Appellant filed its tax returns for the relevant taxation years. The
sole issue here is whether the Appellant can unilaterally adjust its Initial CCA Claim
for the purpose of increasing its terminal loss.

[26] The Appellant also relies on the decision in Clibetre Exploration Ltd. v.
Canada, 2003 FCA 16. The Appellant claims that the facts of the case are similar to
the facts at hand.

[27] In that case, Clibetre requested that expenses that were deducted by it as
ordinary expenses be treated as Canadian exploration expenses (“CEE”).

[28] The taxation year at issue was 1996. The expenses were deducted by the
taxpayer in the determination of losses subject to a seven-year carry-forward

4 Aallcann Wood Suppliers Inc. v. The Queen, [1994] 94 DTC 1475 (TCC).
® Aallcann Wood Suppliers Inc v. The Queen, 94 DTC 1475 (TCC) at p.1476.
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limitation. The losses could not be used to offset Clibetre’s 1996 taxable income. By
treating the expenses as CEE, the expenses would be added to the CEE pool,
increasing the amount that could be deducted at any time. The Tax Court Judge
decided that Clibetre could not treat the expenses as CEE because doing so would
have required a reassessment of the taxation years for which the losses arose. Those
taxation years were beyond the normal limitation period.

[29] On appeal, the Federal Court of Appeal (“FCA”) decided otherwise on the
basis that “the taxable income and thus the tax payable for each of those years would
be nil whether the expenses for the year are claimed as deductions in computing a
non-capital loss, or treated as Canadian exploration expenses”. Procedurally, the
FCA decided that there was no statutory bar to treating the expenses as CEE.

[30] Although not directly stated, it is implicit from the FCA reasons that the issue
as to whether or not expenses qualify as CEE is a mixed question of fact and law.
Once the facts are established, it is simply a matter of statutory interpretation to
determine whether an expense falls within that category. The fact that the taxpayer
treated the expenses as ordinary expenses is irrelevant to that determination. In other
words, expenses are CEE or not depending on whether they fall within the definition
of “CEE” provided for in the Act. If they do, the expenses are accumulated in a pool
and deducted on a discretionary basis. Clibetre stands for the proposition that neither
the taxpayer nor the Minister is bound by a mistake made regarding the tax treatment
of expenses.

[31] As a final observation on that case, | believe the outcome would have been
different had the taxpayer properly included the expenses in the CEE pool at the
outset and then claimed a deduction from the pool. This was not done. Unlike this
case, it is clear from the facts that the taxpayer did not treat the expenses as such.

[32] In conclusion, after review, | am of the opinion that all of the cases cited by
the Appellant are factually distinct from and not germane to the issue at hand.

[33] Lastly, the Respondent observes that the Act provides that tax elections cannot
be unilaterally vacated, amended or changed by taxpayers. There are specific
provisions in the Act that prescribe when and how such actions may be taken. The
Appellant argues that the Act is, at best, silent on how claims for discretionary
deductions such as CCA may be varied and that in this light, therefore, an inference
should be drawn that taxpayers are free to make such changes provided they do not
have an impact on the amount of income tax payable by a taxpayer for a prior year.
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My interpretation of the relevant provisions and the CCA regime as a whole does
not allow me to draw such an inference.

VI. Conclusion
[34] For all of these reasons, the Appellant’s appeal is dismissed with costs.
Signed at Ottawa, Canada, this 2" day of November 2020.

“Robert Hogan”
Hogan J.
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